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COUNCIL MINUTES
The City Council of the City of Raleigh met in a Unified Development Ordinance Work Session at 5:00 p.m. on Monday, September 24, 2012 in the City Council Chamber of the Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 West Hargett Street, Raleigh, North Carolina, with the following present:

Mayor Nancy McFarlane
Mayor Pro Tem Russ Stephenson
Councilor Mary-Ann Baldwin
Councilor Thomas G. Crowder

Councilor Bonner Gaylord

Councilor Randall Stagner
Councilor Eugene Weeks

Mayor McFarlane called the meeting to order at 5:11 p.m.  All Council members were present except Mr. Odom.
UNIFIED DEVELOPMENT ORDINANCE – REVIEW – DIRECTION GIVEN
Mayor McFarlane stated that creation of the Unified Development Ordinance (UDO) has been a long process.  It is now before the Council for consideration and if anyone has any outstanding issues they would like discussed, they should contact the City Council.  Today, the Council will discuss Chapter 1 today and the changes made by the Planning Commission.  These work sessions will be conducted in a manner similar to the Council budget work sessions and if there are questions at the end of each work session, staff can bring notes to the next meeting for Council discussion.
Mr. Crowder said since the public will not be allowed to comment during the work sessions, Council needs to reach out to the community with an agenda that lets the public know exactly what chapters or sections the City Council will be discussing at each meeting.  This allows the public to prepare comments for each section and send them to the Council before the next meeting.  Mr. Stephenson clarified that it is up to the Council members to bring forward to each work session any comments received from the public.
Development Services Manager Christine Darges began the review of Chapter 1 – Introductory Provisions, noting that there are 26 or 28 separate items with Planning Commission recommendations.  New text is in bold print, deleted text is stricken through.
Section 1.1.8.  Severability.
If for any reason any specific condition or regulation of a conditional use zoning district ordinance is found to be invalid, any section, subsection, sentence, or phrase of this UDO is held to be invalid or unconstitutional by a court of competent jurisdiction for any reason, the remaining portions of this UDO shall not be affected.  If any court of competent jurisdiction invalidates the application of any provision of this UDO, then such judgment shall not affect the application of that provision to any other building, structure, or use not specifically included in that judgment. , it is the intention of this section that such invalidity shall not affect other provisions or applications of the conditional use zoning district ordinance.  However, when any property owner or their tenant or agents challenge any specific condition or regulation of a conditional use zoning district ordinance, then the entire zoning district ordinance shall return to its prior zoning classification upon a finding of invalidity of any specific condition or regulation.  See Section 14-1004.
Ms. Darges explained the original draft included a redundancy of the general severability clause that is already in the City Code.  The amended language targets a case where, if a conditional use zoning case is approved and challenged in part by an owner or tenant, it would invalidate the remaining conditions or portions of the conditional use zoning case.  Deputy City Attorney Ira Botvinick added that this language is in the Code now.  The consultant had omitted this language, but staff put it back in.  The purpose is to prevent a person from offering a condition, then going to court to try to undo the condition they offered.  If one condition is added, the property reverts back to its original zoning designation.

Section 1.1.11.  (NEW)

The following regulations apply to construction and installations taking place after the application of this UDO:

1.
Build-to regulations in 1.5.6;

2.
Transparency regulations in 1.5.9;

3.
Blank wall regulations in 1.5.10.

Mr. Crowder asked how construction and installations are defined.  Development Services Manager Darges replied it is anything affiliated with a permit that has been issued.  Construction is more of a general term and could include grading and site permitting.  Installation would be anything that allows the work to take place.  She said they are probably fairly synonymous terms.

Mr. Crowder asked at what point a property owner must bring his property up to standards if there is a change of use.  Deputy City Attorney Botvinick replied only during reconstruction, such as an addition.  The addition would have to meet the new standards, but the existing building gets to maintain itself as its setbacks, for example, could not change.  However, if an entire existing building is removed, any new construction would be defined as "construction" and must comply.  The consultant's philosophy throughout the UDO is that a simple change of use does not generally generate a retrofit.  Mr. Crowder asked how that would impact other policies, such as landscaping, because they do require a retrofit to take place.  Mr. Botvinick explained the consultant stated we want to encourage turnover and change of uses, and do not want to make it a disincentive.  Mr. Gaylord commented that it goes back to the form-based philosophy of the UDO.  Mr. Crowder disagreed, stating this does not make anyone build to the form we are trying to develop with the UDO, and it contradicts what we have done in the past.  Development Services Director Darges told the Council there are different thresholds for changes of use and additions in Chapters 10 and 7 that speak to those specific regulations.  This speaks just to these three specific areas of the Code, not to all the regulations for changes of use.

Section 1.1.  External Technical Manuals (NEW)
The following external technical manuals are maintained by the City and referenced in this UDO:

1.
Raleigh Street Design Manual

2.
Raleigh Historic Development District Design Guidelines

3.
Public Utilities Handbook

4.
Guidelines for Land Disturbing Activity

5.
Solid Waste Services Design Manual

6.
Private Use of Public Spaces
Development Services Manager Darges explained this new section cross-references and identifies the supplemental regulatory City documents that departments use to implement their regulations.  It allows the reader to understand there are other documents and policies that have been adopted by the City that may affect their development.
Section 1.2.3.  Rules of Interpretation (NEW)
Where an approved zoning condition conflicts with the base zoning district specified within this UDO, the following shall apply:

1.
The new base district is controlling.

2.
The UDO height, setback, parking, landscaping screen regulations when more stringent than in the conditional use zoning district are controlling.  The calculation of height, setback and parking shall be in accordance with the UDO.
3.
All approval processes shall follow the regulations in Chapter 10 of this UDO.

4.
If the conditional use zoning ordinance limits uses to a former non-UDO zoning district, those use limitations shall continue except if the former allowed use is not allowed in the new UDO base zoning district.  Limited uses and special uses will be determined by the UDO base district.

Development Services Manager Darges explained that the legacy districts (Neighborhood Business, Shopping Center, etc.) will all be replaced by new districts.  The new residential districts are very similar to the legacy residential districts.  Any property currently zoned conditional use has a set of conditions in addition to what is in the base zoning district.  This new section of the UDO addresses how those conditions will be dealt with when the new zoning district is placed on the property.  It acknowledges that the conditions cannot be done away with totally.  In cases where the conditions may be less restrictive than the UDO, the UDO will govern.
Mr. Crowder opined that item #3 is a major problem because the Planning Commission or the City Council will no longer have to provide approval.  Deputy City Attorney Botvinick pointed out that while some protections are going away, something else will counter that.  For example, the new height requirements in the UDO are measured at the peak, not the midpoint as they are now.  Staff talked to the UNC School of Government and basically treated these as giant text changes.  As long as a condition is not prohibited in the new base district, it is allowed.  Mr. Stephenson asked if pre-UDO conditions and conflicts will be reconciled at the time of mapping.  Mr. Botvinick responded it is not staff's intention to change the conditions on conditional zoning cases.  They will use these rules to make interpretations as needed.  One available option for the property owner is to modify the existing condition(s), bring it to Council, and Council will decide if the amendment to the conditional use zoning case is allowed or not.

Section 1.4.1.D.  Building Types – Apartment
A building constructed to accommodate three or more dwelling units that are vertically and or horizontally integrated.  A common kitchen is allowed.  A limited set of nonresidential uses may be allowed in ground floor corner units in mixed use districts.

Mr. Crowder asked what makes an apartment different from a townhouse if the apartment is just horizontally integrated.  Ms. Darges responded that an each unit can be condominiumized, but not subdivided as a townhouse could be to create a parcel of land underneath each unit.  Mr. Crowder asked for a definition of common kitchen, and the Deputy City Attorney cited a congregate care building or a fraternity house as an example.  Mr. Crowder asked how the "motel" on Ashe Avenue which contains a series of very small rooms and one common kitchen would be addressed.  It is basically a multifamily rooming house.  Ms. Darges said she knows the development he is referring to, but does not know how it was reviewed and approved in terms of use.  Deputy City Attorney Botvinick stated a common kitchen may be allowed, but the definition of dwelling unit still remains.  Three things define a dwelling unit:  a place to sleep, a place to eat, and a place to go to the bathroom.  Each unit would still have an eating area, but if they also wanted to have a common dining area, staff would not object.

Mr. Stephenson asked how the UDO provides for or restricts rooming houses.  Planning Services Manager Darges said that would be in the Table of Uses in Chapter 6 – Use Regulations.  It is important to recognize that these building types are not uses of property; they are building forms.  If a developer chooses "apartment" as a building type, he would have to tell staff what the use of the property is, and staff would refer to Chapter 6 to see what form the dwelling would have to take, what the requirements are, and what process would be adhered to for approval of that use.  Mr. Stephenson asked staff to explain how Chapter 6 will deal with rooming houses.  Deputy Planning Director Bowers clarified that the definition of dwelling unit contains a requirement for cooking facilities.  A common kitchen is allowed, but not required.  Boarding house is a specific use and would not require cooking facilities in each unit.  Mr. Botvinick referred to the definition and standards of a rooming house on pages 6-9 and 6-10 in Chapter 6.  One of the use standards for a boarding house is that the facility was constructed originally as a detached house.
Referring again to the "motel" on Ashe Avenue, Mr. Crowder stated it was approved administratively and is being used as apartments, not a motel.  He asked what would prevent that from happening now since we are getting rid of density.  Ms. Darges told him that density in not being removed from residential districts.  Staff incorporated in the UDO a requirement for an equivalent dwelling unit for extended stay hotels, which is meant to address the problem Mr. Crowder is describing.  Extended stay hotels have a density requirement.  A hotel with kitchen facilities must also meet state requirements, and that type of use would not be allowed in a residential district.
Mr. Stephenson inquired about the requirements for converting a single family detached dwelling into a six-person rooming house.  Ms. Darges said she thinks there has been a change in occupancy requirements in the Building Code.  The Deputy City Attorney said there is also a radius requirement.  The developer would first have to tell the Zoning Inspector he plans to convert the single family house to a boarding house.  The Zoning Inspector would refer to the standards in Chapter 6, and one of the standards is that it could not be located within 1,200 feet of another boarding house.  If the single family dwelling is located within 1,200 feet of an existing boarding house, the developer would not be allowed to convert the dwelling to a boarding house.

Mr. Crowder confirmed that the ordinance allowing four unrelated people to live in a residence is allowed.  He expressed concern that the UDO will allow an accessory apartment or backyard cottage with two unrelated residents, and this would equate to a six-person rooming house.  Deputy Planning Director Bowers pointed out there is a definition of accessory apartment in the City Code today.  The backyard cottage is something new.
Mr. Bowers clarified the boarding house issue, stating that boarding house is not a use permitted in R-1 through R-6.  It is a special permit use in R-10, requiring a hearing before the Board of Adjustment.  It is a limited use in a few of the mixed use districts, including RX, which means it must meet the use standards when it is approved administratively.  Staff can do more research on the approval of the hotel on Ashe Avenue and whether it could have been approved under the new UDO.  Ms. Baldwin suggested it would be helpful if that could be worked on under the case studies, and Mr. Bowers replied it would not be difficult to do.

Section 1.4.1.F.  Building Types – Mixed Use Building
A multi-story building constructed to accommodate retail on the ground floor retail and upper-story residential or office uses in addition to retail on the upper floors.

Deputy Planning Director Bowers explained the rationale for this change.  A mixed use building differs from a general building in how the ground floor is constructed.  It requires higher ground floor-to-ceiling heights and greater transparency.  In districts requiring shop front frontage, a developer has the option to build mixed use, or the City can mandate mixed use for buildings taller than one story.  When the market is strong for retail, it out-competes other uses on a square foot basis.  In the interim, it is better to have some sort of use on the ground floor than no use on the ground floor.  The downside is that there may be places you do not get retail for a while because some other use is renting the space.
Mr. Crowder stated his concern is that in mixed use districts, the City will have stripped out one-story buildings that will eventually be torn down and replaced by new buildings.  The purpose of mixed use districts is to address some of the traffic challenges created by retail.  This language gives away the high-rent space and in areas where there is the suburban market to support it, developers will build one-story buildings for retail use.  He asked how this would be addressed.  Deputy City Attorney Botvinick said it could be addressed through conditional zoning.  The City could require the developer to construct a mixed use building, which automatically means it will be multi-story building and the applicant will have to build a taller ground floor-to-ceiling height.  Since this is a major financial investment for the developer, he will find a tenant for the upper story.  Since it is a conditional rezoning case, the applicant would not have to build a multi-story building, and the Council would not have to approve the rezoning request.

Deputy Planning Director Bowers said there are two exceptions to areas that allow one-story development.  If a zoning district is mapped to seven or more stories, a minimum of two stories is required for a building.  In the Transit Oriented Development Overlay District, the minimum building height is two stories.  Prohibiting a one-story building is basically the only way to address Mr. Crowder's concern.  Mr. Crowder reiterated he is concerned with one-story retail and stripping out thoroughfares with retail use.  Mr. Bowers said he assumes Mr. Crowder means the entirety of a frontage of thoroughfare for a long distance is filled with one-story retail.  That could be handled by mapping an area OX or some other district that does not permit a lot of retail.  The other approach is to require a second use in any building that has retail use, but it would be difficult to sell that concept to developers because there is still a role for one-story retail in Raleigh.
Mr. Crowder said the City had retail caps on Glenwood Avenue because of the inadequacy in the transportation system.  Now office and residential districts will be mixed use districts with the potential for retail instead of office.  The City may miss opportunities for walkable multi-family development opportunities, especially in suburban areas.
Mr. Bowers pointed out the Future Land Use Map (FLUM) will be implemented incrementally over time.  Existing zoning and existing use will produce the first cuts, and to the extent that produces a menu of districts to choose from, the FLUM is the third cut to determine what district to choose from that menu.
Mr. Stephenson said the language stating a multi-story building must be built to accommodate retail use on the ground floor implies that retail use is mandated for the first floor.  The Deputy City Attorney disagreed, stating it is a construction standard, not a use standard.  Development Services Manager Darges explained the tools for retail uses are tailored to the form and design standards.  Retail use has other standards that are tied to that use in the UDO.  Every development must choose a building type first; it is the number one factor.  Mr. Bowers added that if a developer wants retail in a building, he must build to mixed use standards, not general standards.
Ms. Baldwin raised a question from the homebuilders community relating to Section 1.4.2 – Building Types Allowed by District.  Currently, townhouses are allowed in R-6 but under the new UDO, they will not be allowed unless it is a conservation district.  Their argument is the City is going against market trends by not allowing denser development.  She would like to understand the rationale for not making any changes or addressing that in some way.  Development Services Manager Darges replied that in the UDO and where there are townhouses on the ground today in R-6, those developments are less dense than the Comprehensive Plan would direct them to be.  R-6 is a low density district, and the City does not have a lot of transition between low density districts and high density districts other than R-6.  Special R-6 is being converted to R-6.  The rationale is more about density transitions and the fact that lot sizes are getting smaller in all zoning districts, calling for a need to address that transition and for conservation development.  Today, cluster unit development allows all building types even in R‑4, R-2 and R-1.  This has been a concern for communities where people think they are entering a low density neighborhood and suddenly see townhouses or apartment buildings on the ground that look like higher density developments, and are concentrated in an area of the property that is not environmentally sensitive.  Based on that pattern, staff felt there was a need to have a zoning district where that transition was clearer.  Ms. Baldwin commented this would be managed somewhat by the 40% conservation rule.
Deputy City Attorney Botvinick observed that the infill issue has always been controversial, where people want to build townhouse developments around areas of single family housing.  To avoid those conflicts, the consultant recommended that future townhouse developments be located in R-10.  That really does not discourage density because R-10 allows 40% more units.  It is consistent with the City's desire to create more units and therefore, is a better use.  This will allow the City to deal with infill on a land use macro level, not on a case-by-case basis.

Section 1.4.1.G.  Building Types – Civic Building

A building that exclusively accommodates civic uses, as well as rest homes, day care centers, life care, congregate care, special care facilities and accessory uses.

Mr. Stephenson asked what common attributes a courthouse and a day care center might have that places them in the same building type category.  Deputy City Attorney Botvinick explained civic buildings are allowed to be taller, may have different setbacks in terms of proximity to the street, and pursuant to the street design standards are sometimes encouraged to be placed on hills.  Civil buildings are allowed in every zoning district, but must conform to both the use table and building type.

Mayor McFarlane said recently there was an issue with a hospital's house that was similar to a Ronald McDonald House.  She asked what that type of building would be considered.  Development Services Manager Darges said it is considered a hospitality house, and in the UDO it is considered a detached house.  The Deputy City Attorney added that Chapter 6 – Use Regulations provides more information.
Section 1.5.3.B. – Coverage.
B.
Outdoor Amenity Area
1.
Where outdoor amenity area is required in Chapters 2 and 3, it must be provided on-site and must be available for use by or as an amenity for the occupants, invitees and guests of the development.

2.
Required outdoor amenity area may be met in one contiguous open area or in multiple open areas on the lot; however, to receive credit, the area must be at least 10 feet in width and length.

3.
Required outdoor amenity area may be located at or above grade.

4.
Required outdoor amenity area cannot be built, parked or driven upon, except for emergency access and permitted temporary events.

5.
Required outdoor amenity area may be roofed but cannot be enclosed.

6.
Required tree conservation may be used to meet the 5% amenity area if located on the same as the principal building/use.

Development Services Manager Darges said the new language was the result of a public comment.  She and Mr. Botvinick explained the rationale for the new language.  Mr. Crowder commented that the new language removes the word "built," which could make the amenity usable only as a walkable space, and this is a problem.  Mayor McFarlane agreed, and said using the tree conservation area means the City is losing the amenity area.  Deputy City Attorney Botvinick replied that staff can change the language to state "half of the 5% amenity area," which would be 2.5%.  He pointed out it is up to the applicant to decide what the amenity will be, such as a fountain, a swimming pool, grass, grass and a bench, etc.  Staff and the Planning Commission reasoned that if grass counts as an amenity, trees should, too.
Mayor McFarlane said the tree protection area is often a portion of the property that is unusable, and she does not see the point in saying you can use that to meet the amenity, because you are not supposed to be doing anything in a tree conservation area.  Mr. Crowder pointed out the City is adding an entitlement to provide a lot more density and lot coverage than in the past.  Sometimes none of the amenity area is public, especially in more urban areas.  There are a lot of locked off courtyards, for example.  The amenity is supposed to engage the public realm and not be privatized or internalized.  This issue also needs to be addressed in the UDO.
Mr. Stephenson noted the City has an impact fee structure that contributes to an amenity/community open space for new development.  He asked Mr. Crowder if his concerns about the amenity area warrant an impact fee discussion or a UDO discussion.  Mr. Crowder replied an adjustment to the impact fee is fine, but it will require the Parks and Recreation Department to provide squares and pocket parks.  The Mayor commented this is also different depending on where you are in the City.  She and Mr. Weeks would prefer to see the new language removed.  Mr. Weeks commented that Southeast Raleigh still has no amenity space(s).  Mr. Crowder made a motion to remove item #6, but the motion received no second.
Discussion of the issue continued.  At the conclusion and without objection, Mayor McFarlane directed staff to develop standards for amenity spaces to be discussed with the chapter that includes tree conservation.
Section 1.5.4.C. – Multiple Street Frontage Lots.

A multiple street frontage lot must designate at least one primary street.  A lot may have more than one primary street in which case, the Planning and Development Officer will determine which street(s) is the primary street based on:

1.
The street with the highest street classification;

2.
The established orientation of the block;

3.
The street abutting the longest face of one block;

4.
The street parallel to an alley within the block; and

5.
The street that the lot takes its address from.

Planning Services Manager Darges explained this section is about building setbacks and how they are calculated.  It attempts to clarify which street is the primary street when a building has multiple street frontages.  Ms. Darges noted that emergency access is a big factor in determining where a building fronts.  Pedestrian access correlates to the primary street and building frontage as well.  The attributes of the building type contributes to orientation of the building.  The hierarchy in this language is related to setbacks, not a building's address.

Mr. Crowder asked when a designer or owner will know this determination.  Ms. Darges replied that would be a common question during the pre-submittal process from owners of buildings with multiple frontage streets.  A building entrance is usually on the street with the highest street classification, so the primary street would probably default to that.  Mayor McFarlane asked how the addressing of a building would affect the building tenants.  Planning Services Manager Darges responded that is a separate issue, and determining the primary street only addresses setbacks.

Mayor McFarlane suggested ending the meeting at this point.  Brief discussion took place about addressing items brought to the Council by members of the public.  Ms. Darges said any issues raised during the February 21 public hearing have been addressed and are in the UDO binder behind the "Comment Log" tab.  Mr. Botvinick said if Council will provide staff with their comments or concerns in advance of each work session, they can be addressed at the work session.  Deputy Planning Director Bowers suggested that a staff report can be sent to the Council members in advance of each UDO meeting outlining who brought up the change, where the change originated, and why the change was made.  If Council is satisfied with the information, the item does not have to be discussed during the meeting.  Alternatively, each issue in the report could be discussed if Council would find that more beneficial.
ADJOURNMENT 
There being no further business before the City Council, Mayor McFarlane announced the meeting adjourned at 6:52 p.m. and reminded everyone the next work session is Monday, October 1, at 4:00 p.m.
Leslie H. Eldredge

Deputy City Clerk

