

October 29, 2012



Page 23

COUNCIL MINUTES
The City Council of the City of Raleigh met in a Unified Development Ordinance Work Session at 4:00 p.m. on Monday, October 29, 2012 in the City Council Chamber of the Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 West Hargett Street, Raleigh, North Carolina, with the following present:

Mayor Nancy McFarlane
Mayor Pro Tem Russ Stephenson
Mary-Ann Baldwin (late arrival)

Councilor Thomas G. Crowder

Councilor Bonner Gaylord

Councilor John Odom

Councilor Randall Stagner
Councilor Eugene Weeks

Mayor McFarlane called the meeting to order at 4:03 p.m.  All Council members were present except Ms. Baldwin, whose arrival is noted later in these minutes.
UNIFIED DEVELOPMENT ORDINANCE – INFORMATION RECEIVED; DUMPSTER COLLECTION TIME AND NOISE ISSUES REFERRED TO LAW AND PUBLIC SAFETY COMMITTEE
Prior to the review of Chapter 4 – Special Districts edits as recommended by the Planning Commission, Senior Travis Crane introduced the staff report containing 22 questions submitted by Council members regarding Chapter 3 – Mixed Use Districts.  Staff had met individually with the Councilors who generated these questions to see if there were any pending or unresolved issues based on staff's responses.    He briefly highlighted the following staff report:

City Council Workshop – 29 October 2012

Staff will begin review of Chapter 4, providing an overview of the chapter. This document contains a summary of Chapter 4 in section 1, a list of City Council submitted questions or comments in section 2, and a list of deferred items in section 3. 

Chapter 4 Summary

Chapter 4 contains regulations for the special zoning districts.  Some of the special zoning districts exist in the current zoning, while others are new to the UDO.  The district intent statements on page 4-2 provide a basis for each one of the districts.  The intent statements would be used to evaluate requests for rezoning. Below is a synopsis of each special district.

(
Conservation Management (CM):  This district exists in the current zoning code and is mapped throughout the City.  The district is intended to preserve and enhance protected open space areas.
(
Agriculture Productive (AP):  This district exists in the current zoning code and is mapped throughout the City.  The district is intended to conserve agricultural land.
(
Heavy Industrial (IH):  This is a new district in the UDO, intended to replace the existing Industrial-2 category.  The district is intended to accommodate high-impact manufacturing or industrial uses that are incompatible with residential uses.

(
Manufactured Housing (MH):  This district exists in the existing zoning code, and is mapped throughout the City.  The district accommodates manufactured housing in coordinated parks.

(
Campus (CMP):  This is a new district in the UDO intended for large institutional uses, such as colleges or hospitals.  The district permits flexibility in development with the approval of a master plan.

(
Planned Development (PD):  This district exists in the current zoning code; although it is applied as a zoning overlay.  The UDO creates this district as a base zoning district.  A City Council approved master plan is required. 

Consistent with Chapters 2 and 3, the development standards for Chapter 4 are organized by building type, beginning on page 4-3.  Because of the specialized nature of these zoning districts, there are fewer building types permitted in some districts.  The Conservation Management and Agriculture Productive zoning districts permit few building types.  Minimum lot size, protective yards, setbacks, and height are regulated by the building types.  The Manufactured Housing, Campus and Planned Development districts do not contain specific development standards tied to building types.  These districts contain general standards that regulate development.  The Campus and Planned Development districts permit more flexibility through master plan approval.

The Planning Commission recommends a new master plan amendment process for the Planned Development district.  This was deemed necessary given the wide range of approval processes typically found in various master plans.  

City Council Questions

During the course of the work sessions, City Council members have submitted questions and comments to City staff. In this section, staff will list each question and comment and provide a response. 
1.
Sec. 3.1.1.D – Neighborhood Mixed Use Intent Statement

Comment:  Describe the 10 acre maximum lot size given language in CP-2-12.

Additional Comment:  Define "compatible" and "adjacent."  Should compatibility be related to residential infill compatibility?

Response:  This section provides the intent statements for the mixed use zoning districts. This language is not intended to be regulatory; rather, it would be used to evaluate a rezoning petition.  The issues of compatibility and adjacency are typically reviewed with rezoning petitions and are major themes in many Comprehensive Plan policies, which is the basis for rezoning.

The Neighborhood Mixed Use district contains a maximum area of 10 acres.  The intent of this zoning district is to provide neighborhood-scaled development.  The amendments associated in CP-2-12 modify the category descriptors for many of the future land use categories.  The intent of CP-2-12 (and the subsequent amendment that will be presented in January) is to align the language in the Comprehensive Plan with the UDO.

2.
Sec. 3.1.1.E – Commercial Mixed Use
Comment:  In order to provide a more predictable rezoning process, what object standards or guidelines could be established to clarify the meaning of "strongly encouraged"?
Comment: Will this be addressed in revised FLUM Category text in the successor to CP-2-12?

Response: As noted above, this section contains the intent statements for the mixed use zoning districts.  It is clearly within the purview of City Council to consider this question during a rezoning request to the Commercial Mixed Use category.

3.
Sec. 3.2. – Base Dimensional Standards (Floor Heights)

Comment:  It appears that these requirements were removed due to public comment.  What was the public's concern?  It appears in mixed-use centers we want to insure the urban form and scale is consistent, particularly on the Ground Floor.  I am less concerned with the upper floor ceiling heights.  There is also mention of required second floor/ceiling fire ratings.  Where is this addressed in the UDO?  It makes sense for MX districts in order to encourage/allow live/work environments.


Response:  The Planning Commission recommended removal of these standards, based on public comment received.  The commenter stated that there was concern regulating the interior height, and that the Building Code should govern.  Concern was also expressed over increased regulations that restrict market preferences. 

The Detached, Attached, Townhouse and Apartment building types would not regulate floor-to-ceiling height, if the Planning Commission recommendation were accepted.


4.
Sec. 3.2.3 Townhouses + Sec 3.2.4 Apartment – Ground Floor Elevation
Comment:  In mixed use centers, should we require a raised first floor height.  If we want to promote live/work opportunities, raising the first floor would be an ADA violation.

Response:  A two-foot finished floor elevation is only required for two building types in the mixed use districts:  the detached and attached building types.  The UDO specifies that the general building type and mixed use building type do not require a two-foot finished floor elevation, and the Planning Commission recommended that the requirement be removed for non-residential uses in the apartment and townhouse building types.  A raised finished floor elevation would not be a violation of the Americans with Disabilities Act (ADA) per se; an accessible route must be provided via ramped entrance or other means. 

5.
Sec. 3.2.6 Mixed Use Building – Ground Story Transparency

Comment:  In walkable mixed-use centers, why are 60% and 70% too high?  Also, how does this regulation relate to material being posted on the interior glass face?

Response:  The transparency standards are new in the UDO.  The existing zoning code does not regulate the amount of transparency on any building façade.  The Planning Commission recommended a reduction in required transparency levels for the general and mixed use building types.  This recommendation came after extensive public discussion and comments received.  Staff was directed to perform peer city research to compare the standards in the UDO with national practices.  Staff found that the standards as proposed in the UDO were in excess of many national standards.  Additionally, staff examined recent construction in the City and determined that the standards as proposed in the UDO were not being met. 

The UDO regulates the amount of material that can be posted on the inside of a window. These regulations are contained on page 7-29 in the signage section. 

6.
Sec. 3.2.7. Civic Building – Transparency

Comment:  No transparency for congregate care – similar to all other residential types in this chapter?

Response:  The civic building type does not contain a regulation for minimum transparency.  While the building type does not specify use, the building type would likely be used for schools, governmental buildings, churches, day cares, congregate care and other associated uses.  Many of the uses do not lend themselves to large expanses of transparency. 

7.
Sec. 3.3.2.A – Building Height

Comment:  Why not have six stories?  The benefit: possible less negotiation required for heights near existing neighborhoods [compromise at six vs. (1) negotiate over five or seven, or (2) condition down to six].
Additional Comment:  Is there a maximum height in NX of five or seven stories?

Response:  The height categories were created based on typical construction methods.  A three- or four-story building is unlikely to utilize structured parking.  A seven-story building is typically the point at which the construction style switches from "stick" or wood construction to steel.  Clearly, additional height categories could be created for every conceivable story limit.  The consultant proposed, and the staff agrees, that the range of height categories provides enough flexibility. 
Staff opines that in the future, a height increase will be a fairly common request at the rezoning stage, where issues of compatibility are discussed.  This will offer an opportunity to conduct a public discussion about the appropriate height for a specific area. 

The proposed Comprehensive Plan amendments will contain guidance that the Neighborhood Mixed use future land use category is appropriate for three stories in most locations, and five stories in certain circumstances, such as transit stations or along walking streets. 

8.
Sec. 3.3.2.B – Minimum Height


Comment:  Why did the Planning Commission remove the text?  Can you give an example of urban frontages why B3 and B4 wouldn’t make sense?

Additional Comment:  In mixed-use centers, what was the methodology for creating the minimum maximum ratios?  In order to create a consistent streetscape, -4 and above should have minimums relevant in scale to the maximum heights allowed.  Currently we have little if any 40-story buildings.  Do we have adequate fire access for these tall of buildings?  Explain what B3 + B4 percentages mean and how are they applied.


Response: The minimum height requirements begin with the seven-story height category.  A property that is zoned for seven stories would be required to contain at least a two-story building.  Section B2 provides the regulations for amount of building that is constructed to that minimum height.  These regulations require a meaningful building constructed to the minimum height. 


The Planning Commission recommended the removal of text in section 3.3.2.B3 and B4 upon a recommendation from staff.  A five-story building does not carry a requirement for a minimum building height.  Therefore, the regulations contained in lines B3 and B4 that speak to minimum amount of building constructed at the minimum building height do not apply. 

9.
Sec. 3.3.2 – Building Height Standards

Comment:  Why permit a seven-story building without a frontage?  Building height is expressed in both number of stories and feet.  Does one measurement take precedence over the other?

Response:  An initial draft of the UDO contained a requirement that any building in excess of seven stories required the application of a frontage.  The issue with this regulation is that there are certain tall building types that do not fit any of the frontage models. One example is a hotel. 
The height maximum is expressed in both number of stories and feet.  For example, a four-story building may not contain more than four stories or be constructed to a height in excess of 62 feet.  The regulations carry equal weight. 

10.
Sec. 3.3.3.B – Building Massing Standards

Comment:  What defines 'the most substantial and durable building materials"?  What defines "superior architectural treatments for delineating the base, middle and top of buildings"? 

Additional comment:  The word "superior" should be removed.

Response:  Section 3.3.3 contains the administrative alternate findings for the building massing standards.  If an applicant chooses to alter these massing standards, a request is presented to the Appearance Commission, which will review the request in conjunction with the findings and make a recommendation to the Planning Director. 

The administrative alternate findings are intended to provide latitude for interpretation.  If the findings were written to be prescriptive like the standard, there would be no need for the alternate process. 

The Planning Commission recommended that the term "superior" be removed from finding number 5.  This is contained on page 37 of the Planning Commission recommendations. 

11.
Sec. 3.4.1.A – Parkway Frontage Intent 

Comment:  For the Parkway Frontage, why are parking lots and not buildings fronting the street?   Why is there not a requirement for the main entrance to face the street?

Response:  The intent of the parkway frontage is that a heavy landscaped buffer would be present between the building and the right-of-way.  A fifty-foot landscaped buffer is required consistent with the planting requirements of the SHOD-1 overlay.  The SHOD-1 overlay requires seven deciduous trees, three evergreen trees, six understory trees and 32 shrubs per 100 linear feet.  A direct pedestrian connection is required to the right-of-way; however, the entrance is not required to face the street. 

12.
Sec. 3.4.1.C – Parking Limited Intent

Comment:  If the purpose is to provide limited parking, then why are not slip lanes with two parallel spaces desired each side of the travel lanes, or on row of diagonal spaces on the building side of a one-way travel lane desired?  This allows the building closer to the street sidewalk.  The majority of all future parking should be located at the rear of the building and in decks.  Otherwise, a large number of new developments will be mimicking our current suburban pattern.

Response:  The intent of the Parking Limited frontage was to provide meaningful, yet limited amounts of front door parking between the building and the right-of-way.  A requirement for parallel parking would severely limit the amount of front door parking.  A typical parallel parking stall is 22 feet wide, while a typical head-in parking stall is 8.5 feet wide.  This would result in a 60% reduction in parking at the front building façade. 

The Parking Limited frontage does not mandate a 100-foot setback; rather it provides this as the maximum distance the building can be located from the right-of-way.  A developer could choose to only construct one row of parking in any configuration.  The build-to area for this frontage is between 0 and 100 feet, providing a great deal of flexibility. 

13.
Sec. 3.4.1.E – Urban Limited Frontage

Comment:  Reword the section read:  "The –UL frontage is intended for areas where parking between the building and street is not allowed.  Buildings abut the street and sidewalk but to balance the needs of both the pedestrian and automobile lower street wall continuity is required. greater spacing is allowed along the street wall."
Response:  This section is the intent statement for the frontage, and carries no regulatory weight.  This language would be used in rezoning requests to rezone to this particular frontage.  Staff is amenable to the text alteration. 

14.
Sec. 3.4.1.F – Urban General Frontage

Comment:  Reword the section to read: "The –UG frontage is also intended for areas where parking between the building and street is not allowed.  Buildings abut the street and sidewalk but higher street wall continuity is required than the -UL frontage the –UG frontage has a higher street wall requirement than the –UL frontage."  After "sidewalk but the" add "higher street wall continuity is required than the -UL frontage."
Response:  As noted above, this is the intent statement to be used in rezonings.  Staff is amenable to the text alteration. 
15.
Sec. 3.4.2.A – Urban Frontages

Comment:  Should include Parking Limited.  This is related to CP-2-12 discussion about urban form map.


Response:  The Parking Limited frontage is listed as a suburban frontage.  The frontage was introduced specifically in the suburban context to address those areas where the form is not urban in nature.  The Parking Limited frontage would require that the building be located a maximum distance of 100 feet from the right-of-way.  Pedestrian connections from the right-of-way would be required.  The frontage is a hybrid approach that could be used to bridge urban and suburban environments. 

16.
Sec. 3.4.2.B.2 – Design of Parking Structures on Urban Frontages

Comment:  Will all upper floors have windows?

Response: As written, parking structures located in an area mapped with an urban frontage would be required to treat the building façades.  A combination of building materials, windows and architectural detailing must be replicated on upper stories. 
17.
Sec. 3.4.3 – Parkway Frontage Requirements


Comment:  Should there be a maximum pedestrian access way across vehicular zones? Would pedestrian striping in a large parking field be acceptable?


Response:  The Parkway frontage will contain a large amount of landscaping between the right-of-way and the building façade.  This area requires landscaping and driveway and pedestrian access.  There is no maximum dimension specified for the length of the pedestrian access.  A recent change to the existing zoning code requires pedestrian access from building entrances and the right-of-way.  The UDO replicates this requirement in section 8.3.5.B.  The pedestrian access must be physically separate from the vehicular surface area, except when crossing drive aisles.  When the pedestrian access crosses a drive aisle, it may be delineated with striping or alternative materials. 

18.
Sec. 3.4.3 – Streetscape Requirements

Comment:  Specific SHOD yard treatment should be specified for both Parkway and Parking Limited frontages where cars take center stage.  This should not be a case-by-case staff judgment call.  All other frontages should have a City-adopted streetscape plan to follow.

Response:  The streetscape standards speak to the area of landscaping contained within the right-of-way.  The streetscape requirement is identified by type, as listed in Chapter 8. In some cases, there are multiple options for the streetscape treatment.  The Planning Director will specify the appropriate streetscape treatment in this instance. 

These streetscape requirements differ from the required landscaping standards in the Parkway frontage.  The Parkway frontage requires SHOD-1 quantity plantings.  The Parking Limited frontage specifies a range of acceptable streetscape treatments, which the Planning Director will specify based on the surrounding context.  The Planning Commission recommended additional language to section 3.4.5.G.  This language can be found on page 39 of the Planning Commission report. 

19.
Sec. 3.4.5 – Parking Limited Frontage Requirements

Comment:  A 100-foot primary build-to line seems and excessive distance for pedestrians to walk.   Maximum build-to line should be 46 feet

Additional Comment:  Pedestrian access should be equal or better than Parkway pedestrian access.

Response:  The Parking Limited frontage permits a build-to area of between 0 and 100 feet.  Staff disagrees that a distance of 100 feet is too far a distance to travel.  An average person will take approximately 40 steps to travel 100 feet.  The Parking Limited frontage does require a street facing entrance and a direct pedestrian connection between the entrance and right-of-way. 

20.
Sec. 3.4.7.C – Urban Limited Frontage

Comment:  Why would a developer select -UG or -SH over -UL (-UL seems to provide more flexibility)?
Response:  The Urban Limited frontage does provide more flexibility for site development.  The main difference between the Urban Limited, Urban General and Shopfront frontages is the amount of building that must occupy the build-to area.  The Shopfront frontage requires that the building occupy at least 80% of the build-to area. The percentages are slightly less in the Urban General and Urban Limited frontages.  The application of any of these urban frontages will be at the option of the developer.  The decision to map these frontages is for the City Council based on guidance contained within the Comprehensive plan. 

21.
Sec. 3.5 – Neighborhood Transitions

Comment:  Much focus has been given to transitions where MX properties abut the rear yards of residential districts; however no such attention has been given to transitions where MX properties abut the side yards of residential districts.

Furthermore, thought must be given to how waste facilities, such as dumpsters will be addressed to prevent noise and smell nuisances.  Recommend this matter to Comprehensive Planning.

Although this section relates to MX districts, consideration should be given to solid waste containers in residential districts.   There are current problems with containers sitting or in front yards at the street 24/7, particularly at townhouse developments.  Consideration should be given to dumpsters and recycle centers at all multi-family/attached housing locations.

Response:  Neighborhood transitions are a new section in the UDO.  These regulations are not contained within the current zoning code, and were a large point of discussion during the adoption of the Comprehensive Plan.  Several public work sessions were conducted; these work sessions became the basis for the regulations in the UDO. 

While the diagram in the UDO displays a situation where a mixed use property abuts a residential property to the rear, the language is clear.  The transition applies to a site that immediately abuts a residential district boundary.  There is no mention of the rear property line.  The regulations would apply to either the side or rear lot line, provided the applicability standards are met. 

The regulations permit a service area (dumpster enclosure) within zone B of the transition.  This zone is a minimum of 10 feet and a maximum of 50 feet from the residential district.  The UDO does not contain a regulation that addresses the length of time a refuse container can be located in front of a residential development.  This type of behavioral regulatory control would be better suited in another chapter of the City code and not in the UDO. 

22.
General Comment Regarding Chapter 3

Comment:  What will prevent mixed-use areas from becoming shopping centers, or solely retail uses?  The Comp Plan anticipates limited impacts to existing infrastructure based on a mix of uses.  If retail supplants a mix of uses for decades to come, how will our goals for transit and walkable mixed use centers become a reality?

Response:  The UDO improves the opportunity for mixed use developments.  The Comprehensive Plan contains many policy statements that encourage mixed use.  The current zoning code contains barriers for mixed use development outside of a Planned Development district.  The UDO contains many form-based elements that make it easier to develop in a form-based manner.  The UDO does not mandate mixed use for every non-residential development for several reasons. 

The UDO is a code that contains elements of form based coding.  True form based codes focus more on the built environment with less importance given to the use that occupies the form.  If the UDO were to mandate mixed use, many existing retail areas would be rendered non-conforming.  A mandatory mixed use code would make stand-alone retail development, such as drug stores, auto centers, gas stations and restaurants illegal.  This style of retail development provides convenience-based retail services to the major thoroughfares.  Instead, the UDO places a greater focus on building form, realizing that tenants will change over time. 

The mixed use zoning districts do not contain a maximum residential density.  This provision, coupled with a potential for taller buildings, creates equity among residential and office developers and retail developers.  Typically, retail on small sites can command higher return on investment based on the cost of land.  Taller buildings and the potential for additional units close the gap between retail and non-retail developments. 

Mandating mixed use or multi-story buildings in all locations puts the City ahead of the development market.  Often times, the environment may not be suitable for mixed use. Lack of transportation improvements or pedestrian improvements severely hinders a mixed use environment.  Requiring mixed use development in these instances can have a deleterious effect.

Deferred Items
1.
Section 1.5.3.B.6.  Required Amenity

This issue was raised when discussing the recommendations of the Planning Commission.  Item 1.8 would add language to permit tree conservation area to be used in the 5% required amenity area for certain building types.  Questions were also raised regarding the usage of the open space – should some portion be active? What defines an amenity?  The urban design guidelines may contain insight.  This issue was raised during the discussion of townhomes, and the removal of minimum lot sizes.  The concern raised was that there would be no open space included in these developments.

2.
Section 1.5.9.B.  Transparency  

This issue was raised during the discussion of Chapter 1.  The question asked was if transparency could be defined in a similar manner to the LEED standard, which requires visibility between three and eight feet.  Also, staff should modify the administrative alternate findings in section 1.5.9.C to remove the word "amount." This will make it clear that an alternate may be granted for the requirement for eight-foot visual depth into windows. 

3.
Section 1.5.12.  Residential Garage Options  

This was discussed during the review of Chapter 1.  Staff was directed to review the provision for recession of 6 feet or more that places no restrictions.  Also, Councilor Stephenson distributed a proposal that would modify the standards. 

4.
Section 2.2.2.D.3.  Attached Houses and Infill 

The chart states that infill rules will not apply to attached houses in the R-10 district.  This conflicts with section 2.2.7.A.  Staff to examine, most likely an error.  The chart should probably be changed. 

5.
Section 2.3.8.B.  Common Open Space

The common open space requirements were altered by the Planning Commission. "Floodprone" in B.1 was replaced with "floodway."  The term "flood fringe" was added to section B.2.  You can’t build in the floodway.  City Council would like to revert to the previous language. 

6.
R-6 Zoning District 

There was discussion regarding the R-6 zoning district, and how it differs from the R-6 district in the existing zoning code.  The UDO does not permit townhomes in the R-6 district; it was intended to be more like the existing Special R-6 district.  Staff was directed to write a memo on the UDO R-6 district, the Special R-6 district and the R-6 district in the current zoning code. 
7.
Section 2.4.2.  Backyard Cottages
The topic of backyard cottages was sent to the Comprehensive Planning Committee.

8.
Residential Building Height
Staff received a list of houses to examine.  Staff members are currently measuring the height of these structures, and will return with a full report. 

9.
Civic Buildings
Staff to examine parking and driveway standards for civic buildings.  Pedestrian access and parking location should be considered.

Mr. Crane said comments were made about the intent statements of the mixed use districts in Chapter 3.  These statements would be used by City Council in determining a particular zoning district.  Council could use the rationale of the intent statement when making a decision about a rezoning request.

The next set of questions dealt with base/ground floor elevation and internal floor heights.  The Planning Commission made changes to some building types and removed some of the standards.  Question #4 on page 3 was a question regarding raised finished floor height for certain building types in mixed use districts.  This was in response to a change made by the Planning Commission based on a public comment.  Staff's response is that a two-foot finished floor elevation is required only for detached and attached building types in mixed use districts.  Anything above that does not require a two-foot finished elevation.  The concern was that it would be hard to comply with ADA regulations and retrofitting could be difficult.
Mr. Crowder stated he understands and agrees with the intent as originally drafted in the Code, but there is merit in having minimum floor heights, especially in urban settings.  There is the potential opportunity to make a conversion over time, which he believes would be difficult without regulations in place.
Mr. Stephenson said his recollection is that with new construction going forward, other types will likely be chosen if there is a sense it the use on the ground floor might change from residential to something else in the future.  He does not recall the extent to which staff said yes, but seems to remember staff indicating there is almost no chance that would happen.  Development Services Manager Christine Darges replied we wanted to allow that to happen in mixed use districts.  Mayor McFarlane asked if a person builds an apartment building downtown assumes the risk that might happen.  Ms. Darges said it can vary with the building types.  There might be a higher probability of conversion with general buildings and mixed use buildings.  The building type choice must be made up front before development can proceed.  Mr. Gaylord said he thought the UDO is allowing the opportunity for future conversion, but is not requiring it.
Mr. Crowder said this is an issue even in an apartment building.  Grade level accessibility is required for ingress of there are multi-floors for the elevator.  A minimum of 50% egress must be ADA-compliant.  When setting up the urban form along a streetscape, do you want the floor lowered or the units higher?  Mr. Gaylord pointed out that all apartments above the ground floor must be on the same level.  Deputy Planning Director Bowers said the Planning Commission recommends removal of these standards.  If we are unable articulate a compelling reason for any standard or cannot come to agreement on a standard, we should not regulate it.  Let the industry decide the appropriate ground floor elevation and ceiling height on a case-by-case basis for apartments.

Senior Planner Crane said one of the next questions received is number 5, pertaining to ground story transparency.  The Planning Commission recommended lowering the required transparency for general and mixed use buildings in mixed use districts.  The percentage was decreased from 40% to 33% for general buildings, and transparency for mixed use buildings was reduced to 50%.  The change was made in response to multiple comments received, peer city research, and site plans approved over the years.  Staff found the standards were too high for certain building types and agreed with the commenter, so the Planning Commission recommended lowering the thresholds.

Mr. Crowder said this was one of his questions.  He wanted to know why 60% to 70% are considered too high, but there are higher transparency percentages than that in the downtown business district, where most buildings have retail uses.  Council talked about the 12-foot plane in Chapter 1 and if we are not careful, we could end up with a slip of glass very high up that does not accommodate the indoor-outdoor transparency intent of the Council.  He said Council needs to make sure is has adequate transparency in any retail environment, and Council needs to hold its ground on this to ensure high transparency in mixed use buildings.  Senior Planner Crane noted that all building types have regulations for transparency, and mixed use was the highest.  Mr. Crowder said he is okay with keeping what was originally recommended.
Mr. Stephenson asked what kind of standard the Planning Commission considered too high.  Development Services Manager Darges explained the Planning Commission asked staff for an inventory of existing retail uses across the City.  Staff worked with the Urban Design Center to review these uses and the numbers resulted from that study.  The percentages in the changes do not reflect an existing condition.  Staff felt the original numbers were too restrictive based on the comparisons they made, and the alternative numbers are in the Planning Commission recommendations.  Senior Planner Crane added that staff found some typical stand-alone retailers that were far below the existing 40% requirement and in some cases were below 25%.
MS. BALDWIN ARRIVED AT 4:18 P.M.

Chief Planning and Economic Development (PED) Officer Mitchell Silver clarified that this came from the development community.  The Planning Commission recommendation was 50% for mixed use buildings in non-DX locations and 66% in the DX location.  The percentages were recommended by consultants based on other codes around the country.

Deputy City Attorney Ira Botvinick stated it is not only the amount of transparency, but how much of the interior of the building you get to look at.  Reducing the number give businesses like CVS and banks a little more flexibility.  The difference is only 4% in mixed use buildings in the DX zone (70% v. 66%).  There are several regulations for transparency in the UDO.  Mr. Crowder said there is very high transparency downtown and he guesses that most of it is higher than 70%.  Deputy Planning Director Bowers pointed out again there is only a 4% difference for the DX zone between the original recommendation and the Planning Commission recommendation, and said the Urban Design Center confirmed that two-thirds is still a significant amount of glass.
Mr. Stephenson stated this is his fifth meeting with staff, including a Comprehensive Planning Committee meeting, to try to determine the right rules for the right places.  He agrees in this case, Council is splitting hairs.  He asked if the percentage is the entire floor to ceiling, or if it will apply to the three- to eight-foot zone.  Mr. Crane responded transparency is measured between zero and 12 feet on the building façade.  Mr. Silver interjected that the current standard is zero.
Mr. Gaylord made a motion to move forward with the Planning Commission recommendation on this specific issue.  His motion was seconded by Ms. Baldwin and carried unanimously.  The Mayor ruled the motion adopted on an 8-0 vote.
Senior Planner Crane said the next major topic of discussion related to building height in Chapter 3.  Distinct height districts are introduced into the UDO that identify the maximum number of stories and the maximum number of feet that a building can be built to, beginning at three stories and going up to 40 stories.  Question #7 asked why there is no category for a six-story building.  Staff's response is that the heights and numbers of stories correspond with the existing construction styles today.

Mr. Stephenson said this was his question, and he appreciates the staff comments and the addition of four stories.  Apart from construction technical issues, rather than having to negotiate between three and five stories, or having to approve five stories and condition back to four stories, in human scale heights, these are the levels at which people have a lot of sensitivity toward having more options without having to negotiate.  What is the detriment in scale and in having six stories as a by right option?  Mr. Crowder that six stories is the break point for high-rise buildings and there are a lot of requirements at that point.  He agrees with Mr. Stephenson about the realm of human scale and giving more options.  The purpose is to have more general use cases and fewer conditional use cases.  It makes sense to him to have a six-floor option.

Development Services Manager Darges said she had spoken to the Chief Building Official about what constitutes a high-rise, and he indicated seventy-five feet.  It can also be measured at 72' feet.  There is a different way of reviewing each building depending on the distance between floors.  The UDO captures that with five stories.  Building heights are three, five and seven stories.  Chief PED Officer Silver pointed out the number of stories is done at the mapping stage.  For example, if the public does not want anything over five stories, the area would be zoned RX-5.  If the public thought they wanted higher buildings, the area would be mapped RX-7 and it is the prerogative of the developer to build a six- or seven-story building.  The designation of RX-7 just means that the tallest a building can be built is seven stories.  It does not have to be built to that height.
Deputy City Attorney Botvinick said there is no detriment to having six stories, but it makes it harder to map.  Any building greater than three stories that is already on the ground will be mapped as a district that makes it conforming.  Chief PED Officer Silver said seven stories is the break point.

Discussion continued.  Mayor McFarlane asked if the Council wanted to add another category of six stories.  Mr. Odom said he wanted to keep the Planning Commission's recommendation and Mr. Stephenson said he was ready to move on.  There were no other responses.

Mr. Crane said a question asked at the last UDO work session was if the NX district had a maximum height limit.  He said there is nothing in the UDO, but the Comprehensive Plan guidance discussed a limit of five stories for NX districts.  If Council chooses, staff can add a height limit in the UDO for NX districts.  Mr. Crowder was the only Council member who responded, and he said "no."
Senior Planner Crane commented next on question #10 pertaining to building massing standards and some of the language contained in the administrative alternate findings.  Finding 3.3.3.B.3 reads "If the approved alternate uses a change in building materials to mimic a change in wall plane, the most substantial and durable building materials are located at the bottom floors of the building."  This is something that would be examined by the Appearance Commission.  In the event that a developer did not want to comply with the massing standards and did not want to provide a stepback at the third story for tall buildings, the alternate findings would be examined and a decision made based on those findings.  The commenter asked what defines "substantial and durable building materials" and suggested listing a range of acceptable building materials.  Staff will add that to the deferred items list and bring language back to the City Council.  Mr. Crane said there was also a comment about removing the word "superior" from the administrative alternative findings.  The Planning Commission recommended deleting it, so it is not in the UDO any more.
Senior Planner Crane commented on questions 13 and 14 pertaining to Urban Limited frontage and Urban General frontage.  A Council member had submitted specific language to alter the intent statements.  These are the intent statements that would be used in deliberating over the application of these frontages through the zoning process.  Staff has no issues with the proposed text.  Mr. Stephenson said the intent of the text change was not to change anything substantive, but to align the two.
Senior Planner Crane brought up question #19 pertaining to Parking Limited frontage requirements.  There had been some discussion about Parking Limited frontage (hybrid frontage) that would permit two bays of parking and a drive aisle between the face of the building and the right-of-way.  The commenter noted the maximum amount of space between the building façade and the right-of-way, 100 feet, is excessive.  Mr. Crane stated this frontage allows a great deal of flexibility.  It permits a build-to of between zero and 100 feet.  A building could be constructed closer to the street with one drive aisle and one bay of parking, or just a drive aisle; it is at the developer's discretion.  The commenter said the maximum build-to line should be 46 feet.  Mr. Crane pointed out this would shrink the build-to area by about 50%.  Staff believes the maximum build-to of 100 feet is appropriate in this instance.
Mr. Stephenson asked if staff had no comment about his question #17 about Parkway frontage requirements.  Finding 3.4.3.d5 states "Direct pedestrian access is required from the public sidewalk to the primary entrance of the building."  He asked if that could include just a long striped area on a paved surface, and Senior Planner Crane responded affirmatively.  He referred Mr. Stephenson to Section 8.3.5 – General Access Requirements in Chapter 8 – Subdivision and Site Plan Standards, which details pedestrian access requirements.  It contains a requirement for a safe, direct and convenient pedestrian access point to each building entrance from the right-of-way.  This was the result of a recent text change approved by the City Council.  The Deputy City Attorney read Section 8.3.5.B.4, "Pedestrian access routes between buildings and public rights-of-way shall be physically separated from vehicular surface areas, except where required to cross a drive aisle; such crossings shall be perpendicular wherever practicable."  This reassured Mr. Stephenson that mere striping would not meet the pedestrian access requirement except in a drive aisle.
Mr. Crowder asked why we would want people to walk great distances if we are trying to make corridors transit-friendly.  Mr. Bowers responded this is for areas where pedestrian traffic is very minimal and the intent is to have a nice landscaped frontage.  Chief PED Officer Silver added it is a carryover from the Comprehensive Plan and staff was able to work with the consultant on having a variety of frontages and getting the right rules for the right places.  Also, the development community wanted to make sure there was an opportunity for parking in the front in exchange for better landscaping.  Mr. Bowers said vast expanses of parking would be permitted along Parkway frontage.  The idea is to have no parking between the building and the street.

Seeking an example, Mr. Stephenson asked if the frontages along U.S. 401 from its split with Capital Boulevard to I-540 would be mapped Parkway frontage.  Deputy Planning Director Bowers said it would.  Parkway frontage essentially replaces Special Highway Overlay District (SHOD)-3 and -4.  Portions of New Bern Avenue will also be mapped Parkway frontage.
Question #21 regarding neighborhood transitions was reviewed next.  One of the comments received was about the application of neighborhood transitions and how it would be applied if the protected or residential district was to the side of the mixed use district and not behind it as is shown in the graphic in the UDO.  Senior Planner Crane explained that neighborhood transitions would apply if the protected district was located to the side and/or the rear.  The language is not explicit in the UDO, but staff believes it is clear enough to make that interpretation.  A comment was also received about the location of waste facilities in the transition area.  Mr. Crane said that would be permitted in Zone B of the transition, which is the area behind landscaping, between the building and the landscaping area.  The commenter believes it should be explored further.
Mr. Stephenson said he appreciates the clarification and has two comments on this.  As he thinks of the kind of uses that might be permitted in that 50-foot buffer where they may be no building, such as an outdoor dining area or bar, they could have noise associated with them.  In terms of outdoor amplified entertainment, they will require a special use permit from the Board of Adjustment.  He asked how close to the property line a by right use could be.  Senior Planner Craned replied up to the landscaped area, but pointed out that dining must stop by 10:00 p.m. according to the regulations in Section 3.5.4 – Zone B Use Restrictions.  The Deputy City Attorney said staff could broaden the definition to include drinking, and Development Services Manager Darges suggested the term "outdoor uses."
Mr. Stephenson's other concern related to indoor establishments with live music indoors.  He has a difficult time trying to monitor noise and the low decibel thud that travels from a building across the transition area, and wondered if the City ever dealt adequately with that problem.  Senior Planner Crane reminded him the City has a noise ordinance and requires outdoor amplified entertainment permits.
Mr. Crowder stated there is a problem with dumpster facilities, specifically, there is no ordinance regulating the time for emptying dumpsters.  We are now talking about putting dumpsters in the back of properties adjacent to single family back yards.  The trash collection trucks are coming to empty the dumpsters as early as 4:00 a.m., banging dumpsters and making beeping sounds.  Mr. Crane agreed there is nothing in the UDO or the City Code regulating the collection time, and the Deputy City Attorney said that regulating dumpster emptying hours is not a zoning regulation for the UDO.  He also reminded the Council that the garbage trucks are required by federal law to have a beeping sound when they are backing up.  Mayor McFarlane asked if it could be regulated in the UDO by stating dumpster collection cannot take place within so many feet of single family or other specific zoning areas.  Deputy City Attorney Botvinick replied this regulation deals with a commercial use locating next to a residential zoning district.  There are apartment buildings next to residential zoning districts, but they would not fall under this regulation because they are not commercial.  Dealing with this on a comprehensive basis is best done through an ordinance in the City Code.  He suggested talking to industry representatives to see if there is anything that is easily enforceable.  Development Services Manager Darges said the Council could restrict where it is located in Zone B.  Mr. Crowder opined it is better to handle this by ordinance, as it needs to be prohibited during certain times.  Deputy City Attorney Botvinick said the City Attorney's office will check into the matter, but it probably should be referred to a Council Committee to determine the right rules and regulations.  Ms. Baldwin offered to take it into the Law and Public Safety Committee and without objection, the Mayor announced it was so referred.
Senior Planner Crane said the last comment in the report, #22, was about mixed use areas.  The question was what prevents a mixed use zoning designation from being solely retail, i.e., a one-use district.  Staff's response is that there is no regulation in the UDO that mandates a mix of uses.  What the UDO attempts to do is remove the barriers that are in place today to make it easier to achieve mixed use.  The UDO is a zoning code that contains elements of form, and the basis of form-based codes is that we are concentrating more on the form than the use.  To talk about individual users in developments runs contrary to the intent of the UDO, and staff does not fully agree with the comment.
Mr. Crowder stated the City is not truly regulating form because in a transition area there are minimums as to height, etc.  In the current Code, it is property use driven, and there are issues regarding retail, such as transportation.  That is the reason for the retail cap along Glenwood Avenue.  He cautioned that the City does not want an over-concentration of retail use.  The question is whether or not to have some sort of constraint on retail based on mixed use.  Mr. Stephenson asked if the UDO removes barriers to mixed use development or to the most valuable development use.  He cited Harvest Plaza as a classic case.  In the early days of mixed use development, the developer was going to develop in phases, and he decided on retail use for phase 1 because it is the most valuable.  There never was a phase 2, so there was never a mix of uses.  Mr. Stephenson wanted to know how the UDO has advanced our way of thinking.
Chief PED Officer Silver said it is tricky to try to mandate mix of uses because the market adjusts itself.  It is complicated to finance a mixed use project at this time because of the current FHA rules.  A lot of retail is not going forward because the market recognizes that many people are Internet shopping and looking for a different experience.  It is hard to dictate in terms of prescribed uses when the goal is to look at form and offer as much flexibility.  Retail uses can be redeveloped more easily than any other if the market changes.  Staff is comfortable with the text as proposed.

Mr. Stephenson asked if there are other ways to incentivize, a way other than waiting for the market to decide if the City has mixed use districts.  The Comprehensive Plan is about less auto-dependent development and more pedestrian-oriented development.  There should be a way to ensure that a mixed use project will include some walkable mixed use and not be another retail strip development.
Mr. Silver said developers are currently looking for a mix of uses because the market is looking for that now.  He cited Cameron Village, West Morgan Street, and Downtown Raleigh as examples.  In terms of incentivizing, you don't see the same products proliferating along Capital Boulevard, because it over-retailed in an era where everything was driveable and auto-driven retail is not as desirable as it used to be.  Financing is an issue for developers.  Aging shopping centers will evolve to a more mixed use style.  Mr. Crowder stated the zoning code has been modified yearly because of market trends, and letting the market to determine mixed use districts is a major mistake.

Mayor McFarlane pointed out the City has a Comprehensive Plan based around a transit system which has yet to be built.  Deputy Planning Director Bowers stated for almost all the corridors being discussed, there is no vacant land of significant size, so the development going there is redevelopment.  Second, the City has some mixed use districts where no retail is allowed at all, such as RX.  To get more intense walkable mixed use development, the City needs to allow the market to come in and build something more valuable than what is now on the ground.  He thinks the City will have to zone for higher heights in order to incentivize.
Mr. Crowder said a few months ago, a nursery near a transit location in a neighborhood mixed use area was vacant.  A developer wanted to install a shopping center with a gym and a Staples office supply store.  That area has been there for over 50 years and is not driving anything other than a shopping center with retail use.  If the City invests in transit, it will need a guarantee in development investments.  Mr. Crowder is afraid the payback will not be there under this UDO.  Mr. Stagner said people in District A want more public transportation.  Mr. Stephenson said it has been pointed out to him that it is easier to tell developers the City will enforce urban form at their risk versus saying development is a partnership with the City providing the amenities the developer needs.
Deputy Planning Director Bowers said the question is whether we are no longer going to treat retail as a principal permitted use in mixed use districts and treat it differently from other uses because it is considered that one-story retail is displacing other use patterns due to its high potential for producing income.  The City has districts that permit mixed use development, block standards that will cause those developments to be built with smaller blocks and more public streets than they are today, and frontage standards that can force an urban form on development.  What we do not have is a statement in the UDO that says retail is the only principal permitted use that cannot be stand-alone development and has to be developed in conjunction with something else.  The new zoning districts will replace existing commercial districts (shopping centers, etc.) and there is a large number of retail typologies that are built in the market place with high demand, such as a grocery store-anchored shopping center, that will suddenly be rendered illegal.  Staff is not comfortable with the idea of going that far and thinks it could be reserved for special places that have demonstrated market demand for a multi-story product.  Staff believes urban form is extremely important and that the unwalkable retail centers that have been allowed in the past will not be permitted by the UDO.
Mr. Stephenson opined the case studies would be perfect for this and will provide developers with examples.  He asked when the Council will start seeing the case studies so they can see how all the parts of the UDO fit together.  Senior Planner Crane said staff believes it makes more sense to present the case studies after Council has gotten through Chapter 7 – General Development Standards.

Chief PED Officer Silver stated the market has spoken in favor of mixed use environments that are attractive and have the right balance of uses.  Retail is now more about placemaking.  People are interested in the experience of getting to a place, not just the shopping itself.  In terms of transit-oriented development (TOD), if transit infrastructure is put in place, tall buildings go away because land values increase.  He recommends moving forward as is, and assured the Council that staff understands the other points made by Council.
Mr. Crowder said he agrees about transit infrastructure, but this is a one size fits all rule.  He asked why the City would increase bus service if it does not have ridership or the places to use and shop.  There is no commitment from the development community to move in the direction of mixed use development.

Mayor McFarlane said the problem is mandating that every single building must be two stories.  There are some places where one-story retail is fine.  Mr. Crowder replied the public will go ballistic when it sees stripped out retail corridors; they spoke out against this years ago.  We cannot have an ad hoc approach where there are little stories of height with no consistent streetscape front or placemaking.  Deputy Planner Director Bowers asked what Mr. Crowder would add to the UDO to address this.  He said retail should be allowed only under certain guidelines.
Deputy Planning Director Bowers stated the City has two categories of transit investment:  (1) rail, which has stations that will be mapped in the TOD overlay, which will include a minimum of two stories and some other regulations, and (2) arterial roadways that will be targeted for a higher level of bus service than they have today.  With regard to places where retail should not happen, the City has districts where retail is not allowed.  Mapping those districts should resolve the problem of not having one-story retail buildings.  Mr. Bowers asked if the Council wants to also prohibit retail in retail districts or restrict how retail is developed in districts where it is a principal use.  If so, staff needs to know what standards the Council is looking for in terms of the conditions under which retail would be developed in districts where retail is a principal use.

Ms. Baldwin stated she understands what Mr. Crowder is trying to do.  Uncertainty about transit is part of the problem, and it is also why developers are not building the types of development the Council wants to see.  Mr. Stephenson said he is anxious to see the case studies for areas of mixed use.  He has heard from staff that a street grid will be imposed and other kinds of urban form impositions that may make the pattern of development a non-straight line box development.  Development Services Manager Darges told him some of the case studies reflect that, but some do not.

Deputy Planning Director Bowers noted the other issue is that many areas indicated on the map as mixed use are not integrated because the shopping center turns its back on the neighborhood, or there is a wall behind it, or a chain link fence with dumpsters by it, etc.  Block standards and street stubs in the UDO are meant to connect these things.  He admitted it will be hard to do if there is already an established pattern.  If the connections are done before people move into a neighborhood, they will love it.  If you try to make the connections after the fact, everyone will hate it.
Mr. Crowder stated the City needs to be looking at redevelopment.  He said a lot of green field could end up being a strip shopping center.  We don't have the necessary street network necessary in a lot of areas of the City for redevelopment.  Mr. Bowers replied that a traditional strip center will be difficult to develop once the Parking Limited frontage is mapped because of the built-to requirements in the UDO.  Mr. Gaylord said he would like to defer until Council sees the case studies.  Development Services Manager Darges clarified that the case studies will compare what was approved and on the ground now, and what they would look like under the UDO.  They will show the Council how all the pieces work together, but not necessarily answer the questions Council has about mandating mixed use.
Senior Planner Crane stated that was the end of the comments for Chapter 3.  Chapter 4 contains a suite of Special Districts.  He made the following short PowerPoint presentation.

Special Districts

Conservation Management

Agriculture Productive

Heavy Industrial

Manufactured Housing

Campus

Planned Development

Districts in Current Zoning Code

Conservation Management – intent is to preserve land

Agriculture Productive – large lot; conserve agriculture land

Manufactured Housing – permits coordinated manufactured housing parks

There is little change to these districts.

New Districts

Heavy Industrial

High impact manufacturing

Not compatible with residential

Comparable to existing Industrial-2 district
Slide of standards and graphic in the UDO


(
Minimum front yard setback is large


(
Side setbacks are 40 feet, combined


(
Fairly large combined front and rear setbacks

Campus

Identified in the 2030 Comprehensive Plan

Intended for large institutional users


(
Universities, hospitals

Base standards mimic OX (including general setbacks, maximum height of three stories)
Additional flexibility through approval of a master plan – allows more coordinated development of property

(
Site map with standards; use areas; heights


(
Parking/pedestrian circulation


(
Open space/tree conservation

(
Utilities


(
3-D model

Planned Development

Base district (formerly an overlay district)
Requires master plan

Provides flexibility; finer grain of detail

More information required at zoning stage


(
Use areas, building types, frontages, heights


(
Street grid


(
Open space


(
Parking/pedestrian circulation


(
Utilities

New amendment process specified
The Planning Commission recommended standardizing the amendment process for this district.  It is a new section in the UDO that will permit a small amount of administrative ability to alter an approved master plan.  It also applies to existing master plans.  Mr. Stephenson said administratively approved increases have usually been built into PDD cases.  Development Services Manager Darges said it has always been the responsibility of the applicant in each case to define the parameters and level of specificity that Administration, the Planning Commission, or City Council can address.  Staff has had issues with interpreting what those really mean.  This is an attempt to give more clarity about how changes can be addressed and not how the applicant anticipates what they will be.

Mayor McFarlane asked about CP-2-12, which are changes to the 2030 Comprehensive Plan.  Chief PED Officer Silver said this is an item that is going back to be reheard by the Planning Commission.  Staff recommends a half-day joint work session with the Planning Commission and City Council in December.  That will give staff guidance and time to prepare for the rezoning public hearing in January.  He suggested Wednesday or Thursday in the second week in December since most other meetings scheduled for the latter part of that month are canceled.  After various suggestions regarding dates and times, the Mayor said Council members will consult on a couple of dates and see when the majority of the Council can attend.

Mayor McFarlane said the next UDO work session will be next Monday at 4:00 p.m. to discuss Chapter 5.  She reminded the Council members to submit their questions about Chapter 4 to staff.
ADJOURNMENT 
There being no further business before the City Council, Mayor McFarlane announced the meeting adjourned at 5:50 p.m.

Leslie H. Eldredge

Deputy City Clerk

