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COUNCIL MINUTES
The City Council of the City of Raleigh met in a Unified Development Ordinance Work Session at 4:00 p.m. on Monday, February 18, 2013 in the City Council Chamber of the Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 West Hargett Street, Raleigh, North Carolina, with the following present:

Mayor Nancy McFarlane

Mayor Pro Tem Eugene Weeks (late arrival)

Mary-Ann Baldwin
Councilor Thomas G. Crowder

Councilor Bonner Gaylord

Councilor John Odom

Councilor Randall Stagner
Councilor Russ Stephenson

Mayor McFarlane called the meeting to order at 4:08 p.m.  All Council members were present except Mayor Pro Tem Weeks, whose arrival is noted later in these minutes
UNIFIED DEVELOPMENT ORDINANCE – REVIEW – DIRECTION GIVEN; ORDINANCE ADOPTED
The following Planning Staff Report was presented:

CITY COUNCIL WORKSHOP – 18 FEBRUARY 2013
UNIFIED DEVELOPMENT ORDINANCE
Staff will respond to any Council questions that have been submitted.  The first section contains questions received.  Staff provides the question posed, a response, and a recommendation, if appropriate.

A list of deferred items that will not be discussed at this meeting is also included at the end of this report.


City Council Questions


Staff received the following questions during the February 11, 2013 work session.

1.
Front Yard Setbacks Where No Frontage is Present


A question was raised about front yard setbacks in the UDO, especially when no frontage is applied.  Frontages will only be applied in conjunction with the mixed use districts in certain locations as delineated on the Urban Form Map.  A frontage would mandate a build-to area, which serves as a maximum setback. 

The UDO retains the residential zoning districts R-1 through R-10.  A new set of mixed use districts is introduced.  The existing zoning code relates the setbacks to zoning district, while the UDO relates setbacks to districts and building types. Below is a comparative chart that identifies the setback standards in the existing code and the UDO. 

	District
	Existing Code
	UDO

	R-1
	20' (40' if platted after 1989)
	20'

	R-2
	20' (30' if platted after 1989)
	20'

	R-4
	20' (30' if platted after 1989)
	20'

	R-6
	10' (20' if platted after 1989)
	10'

	R-10
	20' (40' if platted after 1989)
	10' (SFR)

10-30' build-to

	Office
	30'
	3-5'

	Commercial
	0' (Business)

15' (Shopping Center)

20-40' (Residential Bus.)

30' (Buffer Comm. And Neigh. Bus.)

50' (Thoroughfare)
	3-5'

	Industrial
	50'
	3-5'

	High Density Residential
	20'
	10-30' build-to


The required minimum setbacks in the residential districts are almost identical.  The biggest change in minimum setback is in the mixed use districts for non-residential uses. 

The UDO specifies that all townhouse and apartment building types have a build-to (not setback) of between 10 and 30 feet.  This would require these building types to be constructed to a minimum of 10 feet and maximum of 30 feet from the street right-of-way.  This build-to dimension works in conjunction with the multi-family street typology in Chapter 8.  This means that the building would be set back at least 33 feet from the travel lane of a multi-family street. 


The build-to standard for the apartment and townhouse building types was originally placed in the UDO to require parking behind the structures.  This is a change from the current zoning code, which only prescribes minimum setbacks.
2.
Envision Tomorrow Software
Staff was asked the following questions via email regarding the Fegonese Envision Tomorrow  software:

Staff questions:
a.
Can staff provide a demonstration of Envision Tomorrow's ability to produce zoning case impact analyses?
Staff received a demo of the software from the developers on Friday.  Background information can be provided to the City Council, and staff can provide a demo of the software, if requested.
b.
Will Envision Tomorrow provide transportation impact data that is equal to or better than a full cumulative traffic impact analysis (TIA)?
No.  The software is used to provide development scenario planning, providing outcomes based on data input into the model.  The development intensity is identified, which will inform the traffic study.  The software will provide realistic development scenarios including residential density, floor area ratio, return on investment and large-scale area planning.
c.
When will staff provide Council's requested prioritization (high/medium/low) of the Growth Framework Map's Mixed Use Centers?
Staff will be prepared to discuss the prioritization of area studies in conjunction with the Comprehensive Plan amendments known as CP-2-12.  These amendments are currently being discussed at the Planning Commission level. 


3.
Site Access


Staff was asked to evaluate the site access provisions in Chapter 8.  The basis for the discussion was related to a recent zoning case where access to a neighborhood street was debated extensively.  The UDO provides the framework for site access restrictions and cross access between properties. 

Site access is related to how parcels are accessed from the right-of-way.  Cross access provides a connection between two parcels.  Staff has attached a number of case studies to this report.  These case studies will be discussed at the work session on February 18. 

Staff received suggested language from a City Council member, which has been attached to this report.  Staff is generally agreeable to these provisions, and would like to have a full discussion with the City Council at the work session on February 18.

4.
City Council Changes
Staff was asked to present all City Council changes to the UDO.  Attachment 1 details the changes in the order in which they appear in the UDO.
5.
Adopting Ordinance
The adopting ordinance is included as Attachment 2.

6.
Open Space and Tall Buildings
Staff was directed to meet with members of the Technical Review Group to discuss the recent changes to the open space provisions, especially as they relate to tall buildings.  Staff conducted this meeting on Friday, February 15, and will be prepared to discuss the results at the work session on February 18.

Staff Items

Last week, staff discussed enhancements to the Infrastructure Sufficiency section of the UDO.  Staff offers an enhanced version of the language, which should clarify the intent. The language in bold is suggested language from staff.
Article 8.2.  Infrastructure Sufficiency 
Sec. 8.2.1. In General
A.
To lessen congestion in the streets, and to facilitate the efficient and adequate provision of transportation, water and sewage and to secure safety from fire, every subdivision plan and site plan shall be subject to a determination of the sufficiency of infrastructure, as defined below according to the established levels of service in this Article.
B. 
Infrastructure shall be considered sufficient where it is demonstrated to have available capacity to accommodate the demand generated by the proposed development as well as other approved developments and Planned Development Master Plans.
C.
In order to avoid undue hardship, the applicant may propose to construct or secure sufficient funding for the facilities necessary to provide capacity to accommodate the proposed development at the adopted level of service.  The commitment for construction or advancement of necessary facilities shall be included as a condition of development.

Sec. 8.2.2.  Streets

A.
 Required street capacity shall be measured based on the methodology of the Highway Capacity Manual.

B. 
The impact of proposed development shall be measured by AM and PM peak trips based on the methodology of the Institute of Transportation Engineers (ITE). 

C.
Adequate streets shall be provided consistent with the requirements of this Chapter provided an overall level of service E or better at intersections is maintained.

D. 

There are three required traffic impact assessment thresholds:
1. 
Trip Generation Report (a test of AM/PM peak hour traffic); 
2. 
Traffic Assessment (where the AM/PM peak hour traffic fails to meet adequate levels of service, this study reviews queuing and delays); and
3. 
Traffic Impact Analysis (where queuing and delays are unacceptable, this full analysis includes calculation of trips, delay, queuing and capacity at intersections).
E.
Where a trip generation report or traffic impact analysis demonstrates a degradation of overall intersection level of service below level of service E or impacts to an existing intersection operating at level of service F, the proposed site plan may be approved provided that:
1.
The residential density does not exceed 50 units per acre;
2.
The office Floor Area Ratio does not exceed 0.5;
3.
The floor area ratio for commercial uses does not exceed 0.25; or
4.
The peak hour delay at the intersection does not exceed what would be produced by development consistent with (1) (2) or (3) above as shown by a Traffic Impact Analysis. 
5.
When a development meeting (1) (2) (3) or (4) above increases overall intersection delay by 4 seconds or more, the applicant may prepare and submit to the Public Works Director a mitigation plan identifying capital projects and phasing strategies that would bring the development impact to within the acceptable threshold specified in E(4) above.  This plan may identify improvements undertaken by both the private and public sector.  Site plan approval shall not be granted until the Public Works Director determines that the plan provides reasonable and adequate mitigation; however, under no circumstances shall site plan approval be withheld for more than 12 months following the submittal of the mitigation plan.  If the mitigation plan is not approved within this 12 month period, the development may commence consistent with subsections (1) (2) (3) or (4) above.  If the approved mitigation plan improves the overall level of service to E or better, the provisions of subsections (1) (2) (3) and (4) will not apply.
F.
An exception to (E) shall be granted for one or more of the following situations:
1.
The City has a capital improvement project within the adopted five-year Capital Improvement Program that would improve the level of service above level F; or,
2.
NCDOT has proposed a project within the first four years of the adopted seven-year Transportation Improvement Program that would improve the level of service above level F;
3.
There is within one-quarter mile of the site plan an existing or funded transit stop that is served by one of the following: fixed or dedicated-guideway transit, 5 vehicles an hour on a single route in one direction during peak commuting hours, or 10 vehicles an hour in any direction during peak commuting hours; or
4.
The site is mapped with a conditional use district approved within the prior 20 years that includes a trip budget as a zoning condition.; or
5. 
If the property is zoned Downtown Mixed Use (-DX).

Sec. 8.2.3.  Water Supply

A.
Water supply shall be determined based on system capacity and average and peak flows.

B. 
The minimum size of any water line shall meet current Public Utilities Handbook requirements, and may require off-site improvements.

Sec. 8.2.4.  Wastewater Disposal

A. 
Wastewater disposal shall be determined based on system capacity, and average and peak flows.

B. 
The minimum size of any wastewater line shall meet current Public Utilities Handbook requirements, and may require off-site improvements.

Sec. 8.2.5.  Fire Suppression

A. 
Required fire flow shall be determined using the methodology of the Insurance Services Office (ISO). 

B. 
In determining the impact of the proposed development on fire suppression, the City shall consider water pressure available to the development.

Sec. 8.2.6.  Stormwater

A. 
The minimum configuration of any stormwater facility shall meet current Stormwater Manual requirements, and may require off-site improvements.

B. 
When development of an area changes the flow regime from sheet flow to concentrated flow, the drainage system shall be designed to minimize impacts of the flow on adjoining properties.
Senior Planner Travis Crane began today's discussion with four topics raised at the February 11, 2013 UDO work session.  His PowerPoint presentation highlighted the following with regard to the first item, front yard setbacks where no street frontage is present.

Staff received comment regarding front yard setbacks:
●
Setbacks established by district; building type

●
Setbacks are a minimum measure

●
Frontage requires build-to window

●
Not all properties will be mapped with a frontage

●
What are setbacks for non-frontage properties?

He reviewed with the Council the chart shown on page 2 of these minutes.

Mr. Crowder pointed out there is no build-to for the Industrial district.  He asked if a setback is warranted for Industrial uses, whether light or heavy.  Senior Planner Crane explained certain street yards and perimeter yards are required for heavy Industrial use; there will be a perimeter buffer plus mixed use transitions.  If heavy Industrial is adjacent to a residential use, there is a 50-foot buffer requirement for the side and rear yards.  The difference is in the front yard setback; the UDO standard of five feet is much less than the existing code standard of 50 feet.  The tree conservation ordinance would still apply.

Mayor McFarlane commented the Council had previously discussed the appropriate front yard setbacks in different parts of the City, i.e., suburban v. urban/office and commercial.  She pointed out the 50-foot tree conservation area (TCA) would not apply to lots without trees.  Deputy Planning Director Ken Bowers said the language as drafted gives a developer the option to put a building up to the street in a mixed use district.  Staff believes that is a design impact the City would not want to allow in areas of the City where there is no frontage mapped.  In mixed use districts, there is no frontage mandating a larger setback such as Parkway.  Tree conservation does not apply, so there are no trees to preserve along the thoroughfare, so the building could be five feet off the property line.  Increasing that number would increase it everywhere those districts are applied.  A frontage could be used to achieve a smaller setback.  Mr. Bowers noted that as currently drafted, Parking Limited provides for a setback between 0 and 100 feet and is contemplated for use along suburban thoroughfares where a more walkable development for is envisioned.  Mr. Crowder said it was his understanding that a frontage and a height would be designated for all new mixed use categories.  Deputy Planning Director Bowers replied that frontage is optional but height is mandatory for all mixed use categories.  If no height is specified, the height defaults to three stories.  Frontage is optional because if there was no strong public policy reason for mandating one type of urban form or another, not mapping a frontage leaves it flexible.  City Council can map frontages on every mixed use district, if it so desires.  It is staff's understanding that frontages would not be mapped on every single piece of property because in some locations, there is not a good basis for choosing what frontage should be applied.
COUNCILOR WEEKS ARRIVED AT 4:16 P.M.
Mr. Crowder opined that everything above R-10 should be given a frontage designation because that will address the context the mixed use district is sitting in.  Mayor McFarlane asked if staff had anticipated frontages as part of the mapping exercise.  Deputy Planning Director Bowers said staff anticipated mapping frontages in certain locations where there is a strong urban form context, or policy guidance on the books, for doing so.  Staff will take a more aggressive approach to frontage mapping if Council directs.
Mr. Odom stated he likes flexibility.  R-10 and above are restricted by many things already.  He asked how many options there are.  Deputy Planning Director Bowers replied seven, and he explained them as described on page 3-14 of the UDO (Parkway, Detached, Parking Limited, Green, Urban Limited, Urban General, and Shopfront).  The latter four are designed for more intense urban areas.  An eighth option is no frontage, which is what staff anticipated using in suburban parts of Raleigh where there really was no strong desire to mandate a 50-foot buffer or to limit parking between a building and the sidewalk.
Mayor McFarlane asked if a three-foot setback is an appropriate default.  Senior Planner Crane said it is the minimum setback for urban areas.  The Mayor stated there is a development that was just completed on Six Forks Road which sits close to the road, is out of context with the suburban area, and is visually jarring.  Discussion ensued regarding minimum setbacks, frontages, and the creation of nonconformities through the use of prescriptive setbacks for every mixed use on commercial property.  Deputy City Attorney Ira Botvinick stated Council can choose between two approaches:  (1) if Council wants frontages between nodes, it can select a frontage and apply it through mapping/rezoning, or (2) do not change the frontage, but require a wider building and parking setback.  The burden will be on the landowner to ask Council for a more urban frontage.
Chief Planning and Economic Development Officer Mitchell Silver explained this was a recommendation that surfaced today.  Staff was asked to report on existing v. proposed setbacks.  Suggestions are now surfacing that have implications which staff did not study and therefore it is difficult o make a definitive decision.  If the Council wants a larger minimum setback, staff will examine the implications and report back to the City Council.  The parking setback may also have to be changed.  Mr. Gaylord commented he has no desire to change the setback.  He wants to map frontages based on what has been proposed by the consultant and staff.

Mr. Gaylord made a motion to accept staff's recommendation and move forward with the UDO language.  The motion was seconded by Mr. Odom.
Mr. Odom commented the City encourages growth of businesses.  He asked if parking that is currently allowed in front of a building could become nonconforming.  Deputy Planning Director Bowers replied it will depend on how frontages are mapped.  Most shopping centers will probably be mapped with Parking Limited frontage.  They will not meet the standard and would have to develop more outparcels to meet the standard.  If those areas were redeveloped, the form would have to change.  If no frontage is mapped, there is more flexibility than in the current code.  The parking setback was set greater than the minimum building setback to provide an incentive for a developer to put parking to the back or side of a building if he wanted to max out the developable area of a site.  The developer would gain more developable area in front by doing that, and staff thinks this is an intent worth preserving if setbacks are adjusted.
Mayor McFarlane called for a vote on Mr. Gaylord's motion.  It carried unanimously, 8-0.
Senior Planner Crane used a PowerPoint presentation to highlight the information on Envision Tomorrow software.

Envision Tomorrow will be used for scenario planning and rezoning impact identification

(
Staff received a demonstration from developers

(
Robust, customizable program

(
Excel based with real time updating

Staff received three questions regarding the proposed software:

1.
Can staff provide a demonstration of Envision Tomorrow's ability to produce zoning case impact analyses?

2.
Will Envision Tomorrow provide transportation impact data that is equal to or better than a full cumulative TIA?

3.
When will staff provide Council's requested prioritization (high/medium/low) of the Growth Framework Map's Mixed Use Centers?

Senior Planner Crane said the answer to the second question is "no."  The model will allow staff to look at development intensity and feed that information into a TIA to determine a range of density to be contemplated with specific development approvals.  It is very powerful software that considers the financial side of development as well as development intensities in order to envision whether or not a development is financially viable.  Staff is comfortable with this approach moving forward.
Mr. Crane reminded the Council that in December, Council and staff met at the Convention Center and discussed the urban form map.  Staff was directed to rank or prioritize mixed use centers for the purpose of small area planning so staff could do more detailed planning in the future.  The answer to the third question is "yes," and staff will be providing the Council with that prioritization when CP-1-13 is discussed.  CP-1-13 is pending in the Planning Commission.
Mr. Stephenson stated if the Planning Commission is looking at areas mapped to urban format, it should have some awareness of what the high priority growth and small area plans are to determine if they should be added to CP-1-13.  He asked when the Council and the Planning Commission when will see the prioritization.  Senior Planner Crane responded there are two sets of Comprehensive Plan amendments before the Planning Commission.  Tomorrow, the Strategic Planning Committee will review only the Land Use Map changes proposed in conjunction with CP-1-13.  Staff will not be back before the Strategic Planning Committee for at least another month.  The prioritization of mixed use centers has not yet been done, because staff's timing is tied to the Committee's work.
Mr. Stephenson asked if Envision Tomorrow will allow Council to plan for worst case scenarios.  Deputy Planning Director Bowers responded that staff intends to take residential, office and retail uses, do a build-out for each, and look at potential traffic impacts for each.  All TIAs take into account all known approved projects, so cumulative impacts are looked at.

Mr. Crowder and Mr. Stephenson commented that Council needs to understand infrastructure capacity, urban form, and the cumulative impacts for an area at the beginning of the rezoning process.  Chief P&ED Officer Silver assured them the software does that, and exceeds staff's expectations in what it can produce.  Mr. Stephenson asked if the Envision Tomorrow demonstration could be referred to the Comprehensive Planning Committee.  Chief P&ED Officer Silver pointed out that staff is still in the process of becoming familiar with the software.  It is an open source demonstration that can be downloaded by anyone interested in learning about it.  Deputy Planning Director Bowers explained the model is a very complicated spreadsheet model.  It is basically a giant Excel file with many tabs and the user plugs in all the required information to obtain an analysis.  It can be calibrated for local marketing conditions, and has a pro forma element that will determine whether a certain typology will work or not.  Staff needs to calibrate the program and keep the calibrations up to date, and it will be staff's responsibility to subscribe to the data sources necessary to keep the program up to date.  Staff can demonstrate the physical aspect of the program today, but would want to wait for market figures before demonstrating the financial element.

Ms. Baldwin suggested the Council ask staff to bring the software to the full City Council as a Special Item in a few weeks or months.  She said it does not need to go to Committee.  Mr. Weeks agreed, and made a motion to let staff practice further with the software before giving a demonstration to the entire Council.  His motion was seconded by Ms. Baldwin and carried by unanimous vote of 8-0.
Senior Planner Crane introduced the third item, site access (Section 8.3.5), and pointed out that site access will be physically constrained by the maximum block perimeter in the UDO.  His PowerPoint presentation contained the following information.
Staff received proposed language from a Council member

(
Concern regarding mandatory street connections

(
Commercial development adjacent to residential

(
Can UDO prohibit certain connections?

Section 8.3 provides regulations for cross access and site access
(
Cross access – access between parcels

(
Site access – how access is gained to parcel

(
Site access can be driven by block standards


(
Maximum block perimeter length

(
Staff examined access "case studies"

The proposed language from the Council member would add a new subsection to Section 8.3.5.C.1:

d.
Except within "centers" defined in the Comprehensive Plan Urban Form Map, new through-block vehicular access, including new intra-block cross access, connecting Type N street segments with other non-contiguous types is prohibited except via new public right-of-way.



Sensitive Area Avenue


Neighborhood Street



Sensitive Area Residential Street

Multi-family Street



Neighborhood Yield



Alley (Residential)



Neighborhood Local
Transportation Planning Manager Eric Lamb explained that access to lower volume minor streets over higher volume major streets is encouraged.  It results in safer ingress/egress of the public street system due to lower volumes and speeds and prevents unnecessary trips and left turns on major streets.  A proliferation of driveways on major streets also has negative impacts to pedestrians and cyclists.  He explained the following case studies relative to Mr. Stephenson's proposed language:  (1) Falls of Neuse Road/Dunn Road Intersection – Problematic; (2) Six Forks Road/Dublin Road Intersection – Problematic; (3) South Wilmington Street (Rush Street to Layden Street) – Problematic; (4) Woman's Club Drive – Problematic; (5) Mitchell Mill Road/Taylor Oaks Drive – Problematic; (6) Ridgewood Shopping Center (Wade Avenue/Ridge Road) – Good; (7) Hillsborough Street (Brooks Avenue to Pogue Street) – Good; (8) Hillsborough Street (Woodburn Road to Hillcrest Road) – Good; (9) North Hills Area – Good; (10) Lafayette Village – Best Practice; and (11) Creedmoor Road/Stonehenge Drive – Best Practice.
Mr. Stephenson stated if the Council wants intense development that generates many trips on these congested corridors, there are three solutions to traffic impacts, i.e., make a smaller project; improve transit capacity on the major thoroughfare; or find a way to get more car trips back into the neighborhood.  The third option should be made as difficult as possible because it is not a solution to the problem; it merely shifts traffic impacts to residential neighborhoods.  

Mr. Odom asked Mr. Stephenson about the purpose of his language.  Mr. Stephenson explained his concern that as the City grows and develops these commercial frontage lots on congested thoroughfares, and it becomes increasingly difficult to find sufficient infrastructure capacity, the City will start forcing those trips back into neighborhoods.
Mayor McFarlane asked what restrictions there are in the UDO if someone wanted to purchase a residential lot specifically for installation of a driveway.  Development Services Manager Christine Darges replied that no traffic from commercial properties can go through residential zones where those uses are not permitted, so the property would have to be rezoned.  Deputy City Attorney Botvinick explained that from a land use point of view, having a commercial driveway in a residential zone is a zoning violation.  Multi-family use is residential, not commercial, so driveways from properties zoned RX or R-10 could go into a residential property.  Mr. Botvinick's concern is with street typography.  In the diagrams for mixed use streets on UDO pages 8-18 and 8-19, the right-of-way is 64 feet wide.  However, some residential lots are 50 to 65 feet in width, so no street really fits that classification.  If the City requires a street to be constructed as part of approval for development, the property owner would have to request a variance to get a smaller width right-of-way.  Additionally, there are setback requirements for the building on the property.
Transportation Planning Manager Lamb stated he has concerns with the draft language proposed by Mr. Stephenson because it prohibits access onto public streets in some scenarios.  Other issues include (1) loss of flexibility and (2) the tier of streets suggested as off-limits includes the neighborhood street, which meets the current criteria of a neighborhood collector street and therefore should be able to provide access to commercial property.
Using the Daniels Street/Oberlin Road site plan as example (616 Oberlin project), Mr. Gaylord asked if the developer could have all vehicular access from Daniels Street.  Mr. Stephenson said he believes the UDO would require that if the developer had through-block property and rezoned it.  Transportation Planning Manager Lamb said there are two elements that would affect that:  maximum dead-end street length and fire provisions.  Developers are limited to 150 dwelling units per access point on the public street system.  An exclusive access scenario from Daniels Street could be permitted under certain circumstances.
Mayor McFarlane asked how many cut-through scenarios exist now.  Transportation Planning Manager Lamb replied they are not rampant and the risk is not tremendously high because of single family housing that backs up to many of these areas.  The Daniels Street case was rare.  The City was not requiring access through the Daniels Street property from the Oberlin Road site; it was developer's choice and the City has no rules to prohibit that.

Mr. Crowder expressed concern that the UDO is setting up in-block scenarios with multiple driveways to public streets.  Ms. Baldwin said the issue may be the way Mr. Stephenson's proposal is written.  There may be unintended consequences as it is currently written; it appears staff thinks the language would be problematic.  She asked if staff could come back with solutions.  Transportation Planning Manager Lamb said it is hard to scenario-test, but staff would be happy to craft language to achieve Mr. Stephenson's goals.  Ms. Baldwin suggested this could be discussed during the UDO transition period.  Deputy City Attorney Botvinick agreed that could be done, but staff needs to know if the Council wants to vote on the UDO language as is or with the new staff language.  Mr. Stephenson said if there is going to be an omnibus text change, he would prefer this issue be added to the omnibus.
Mr. Gaylord moved to add this to the omnibus of items to be addressed during the six-month UDO transition period.  His motion was seconded by Ms. Baldwin.
Mr. Crowder said he would like to add to the motion that the issue be addressed before the manual is printed.  Mayor McFarlane replied that the document adopted by the Council will be a working copy until the six-month period is over.  She called for the vote on Mr. Gaylord's motion, and it carried unanimously, 8-0.
Senior Planner Crane presented the next topic, Infrastructure Sufficiency.  His PowerPoint presentation contained the following information:

City Council reviewed and approved language regarding Infrastructure Sufficiency.  Staff had questions regarding development scenarios:
●
Development trips level of service to unacceptable level (LOS F)

●
Existing condition already at LOS F

Allowed development intensity:

●
50 dwelling units/acre

●
Office FAR 0.5

●
Retail FAR 0.33

Staff wanted to identify means to review development in failing situations.

When intersection delay is four (4) seconds or more:

●
Submit mitigation plan

●
Can identify public and private projects

●
Plan must be approved by Public Works Director

●
If LOS improves, development constraints do not apply

Staff suggests the following:

●
Lower retail FAR to 0.25

●
Exclude properties zoned DX

●
Add language regarding mitigation plan

●
Cap of eight (8) seconds of delay maximum for all scenarios

Senior Planner Crane distributed copies of a handout containing revised language for Section 8.2.2.E.:

E.
Where a trip generation report or traffic impact analysis demonstrates a degradation of overall intersection level of service below level of service E or impacts to an existing intersection operating at level of service F, the proposed site plan may be approved provided that:

1.
The residential density does not exceed 50 units per acre; or
2.
The office Floor Area Ratio does not exceed 0.5; or
3.
The floor area ratio for commercial uses does not exceed 0.25; or

4.
The peak hour delay at the intersection does not exceed what would be produced by development consistent with (1) (2) or (3) above as shown by a Traffic Impact Analysis. 

5.
When a development meeting (1) (2) (3) or (4) above increases overall intersection delay by 4 seconds or more, the applicant may prepare and submit to the Public Works Director a mitigation plan identifying Where subsections E.1, E.2, E.3 or E.4 are selected, the applicant shall prepare and submit a traffic mitigation plan to the Public Works Director.  The mitigation plan shall identify capital projects and phasing strategies that would bring the development impact to within the acceptable threshold specified in E(4) above.  This plan may identify improvements undertaken by both the private and public sector the private sector, the public sector, or both.  Site plan approval shall not be granted until the Public Works Director determines that the plan provides reasonable and adequate mitigation; however, under no circumstances shall site plan approval be withheld for more than 12 months following the submittal of the mitigation plan.  If the mitigation plan is not approved within this 12 month period, the development may commence consistent with subsections (1) (2) (3) or (4) above.  If the approved mitigation plan improves the overall level of service to E or better, the provisions of subsections (1) (2) (3) and (4) will not apply.  Factors to be considered by the Public Works Director include whether:  the cost of the mitigation measures exceeds the value of the proposed development; Transportation Demand Management strategies including multi-modal improvements are included; alternative access strategies are considered; and new street connections are evaluated.
Mayor McFarlane asked for Council feedback regarding Section 8.2.2.F.1 on page 5 of these minutes.  She was concerned about the use of the word "shall" and pointed out that one year of the Capital Improvement Program (CIP) is the real funded program and the other four are merely on the list.  Mr. Crowder asked why a residential density of 50 units per acre is the cutoff point in Section 8.2.2.E.1 (also on page 5 of these minutes).  Deputy Planning Director Bowers explained that staff began with the presumption that development thresholds correspond to a certain level of delay introduced into an intersection.  Using models of certain key intersections that are known to be congested, staff fed traffic data into the models and calibrated the number of seconds of delay based on a reasonable commercial yield they felt would be legally defensible.  Staff found that a dense residential development was equal in impact to a fairly modest office development in terms of loading trips into an intersection at peak hours.  In order to treat the different use categories the same, staff chose numbers that correspond to a similar amount of delay.
Mr. Crowder said he understands the Mayor's concern about Section 8.2.2.F.1 because on the adopted CIP, Council is seeing projects pushed back in priority or even removed.  Deputy Planning Director Bowers pointed out that is a policy decision.  If a project is listed on the Five-Year CIP, it indicates the City's intent to complete the project.  However, the City budgets on an annual basis, so each year a decision can be made whether or not to fund a CIP project.  Mr. Gaylord commented if a project is on the Five-Year CIP and development is happening in a particular area, it is likely that a project will move up in priority.  Ms. Baldwin agreed and said that neighborhoods will lobby for projects to move up in priority in the CIP when development is occurring in their area.  Mr. Crowder said the Council tries to divide the CIP projects equally in all City areas.  Chief P&ED Officer Silver explained the language in item F states exceptions will be granted for one or more of the following situations, not just item F.1, so the burden will not constantly be on the CIP.  Staff's goal is to constantly look at the link between the CIP and the Comprehensive Plan to ensure capital planning corresponds to capital improvements.
Mr. Stephenson said that the cost of projects in the Five-Year CIP is estimated out year by year.  There is no reason why "five" is a magic number; it could just as easily be 4, 3 or 2.  Transportation Planning Manager Lamb explained the first five years of the CIP is the funded portion and the next fives years are unfunded.  He suggested revising F.1 to read as follows:  "The City has a fully funded capital improvement project within the adopted five-year Capital Improvement Program that would improve the level of service above level F; or,".  By consensus, the Council accepted staff's recommended language for infrastructure sufficiency with the addition of "fully funded" in item F.1.
Senior Planner Crane introduced the topic of Open Space and Tall Buildings, noting that staff had been directed to meet with the UDO Technical Review Group (TRG) to discuss (1) concern about the amount of open space required in an urban context, and (2) concern regarding two stepbacks for tall buildings.  Chief P&ED Officer Silver said stepbacks would be discussed first.  Staff and the TRG agreed on the changes and the TRG is comfortable with deferring this issue to the six-month transition period, but the TRG's concern is clearly with the impact of the second stepback on an office building, on the floorplate.  Staff was shown some illustrations relative to how the second stepback basically compromises leasable space once you get to the upper floors.  On an average office floorplate, it could be brought down to about 15 feet, which would almost be unusable.  Staff is looking at eliminating the second stepback.  There is one stepback at the third floor and a second one at the twelfth floor for high-rise buildings.  Staff is concerned with wind shear coming down the face of a building with no breaks.  Staff is looking at wind studies to determine if one stepback may be sufficient to break up the wind.  Another concern was podium-type buildings which require a second stepback at the seventh floor.  One of the recommendations was to eliminate the second stepback for podium-type buildings.  Staff is also looking into that with regard to potential compromise of the building.
Open space is different for a residential product.  When staff envisioned the 10% open space standard, the desire was to look at more office-type buildings.  Staff was presented with two recent cases.  The Skyhouse had about 8% open space and there was a concern that 10% open space adjacent to the public realm would make the project difficult to finish.  The general feedback was that if there is a willingness to reduce the 10%, perhaps 7.5% is a more reasonable number.  Staff will look into this.  For residential on a podium-type building, it may be hard to achieve 10% open space downtown without losing a substantial number of units.  There was a desire to see if the 10% could be split into some adjacent to the public realm and some in private space, such as a pool inside the building.  Staff will look at this as well.

Mr. Gaylord said it sounds like staff is agreeable to continue looking into these items.  He made a motion to accept staff's current language in the UDO and move open space and stepbacks to the omnibus issues.  His motion was seconded by Ms. Baldwin.  Mr. Gaylord said he would also like to add to the omnibus list the items for which the TRG has requested further discussion, including tree conservation, transparency requirements, and infrastructure sufficiency.  Mr. Crowder stated he is not willing to open up discussion of all those items, and Ms. Baldwin suggested splitting this into two motions.
Mayor McFarlane called for a vote on Mr. Gaylord's motion to add open space and stepbacks to the omnibus list of items, and the motion carried by unanimous vote of 8-0.
Mr. Gaylord stated Council has already agreed to continue discussing infrastructure capacity.  He moved to add transparency requirements and tree conservation to the omnibus list for further discussion between the TRG and staff.  His motion was seconded by Mr. Odom.
Mr. Stephenson said he heard some of the TRG discussion on Friday, but he believes there is a range of other architectural treatments besides windows that can address transparency.  Ms. Baldwin commented that all Council is really doing is asking staff to meet with the TRG as issues arise.  Mayor McFarlane said she sees no point in revisiting tree conservation, and Mr. Crowder said he feels the same way about transparency requirements.  Deputy Planning Director Bowers stated that transparency requirements were discussed and changed by the Planning Commission, and staff is satisfied with the Planning Commission's recommendation.  Mr. Stephenson said his comment was not to indicate changes need to be made, but merely that the Council needs to get the word out to people about what it means.  Ms. Baldwin stated her only concern is that the Council allow issues to be communicated on these topics in case there is an unintended consequence that Council would want to know about.  Mr. Stephenson said he would like to add residential garages to the omnibus.  He has been discussing the Town of Cary's ordinance with homebuilders and would like offer them the opportunity to further discuss the UDO requirements.  Ms. Baldwin asked Suzanne Harris, Vice President of Governmental Affairs for the Homebuilders Association of Raleigh and Wake County, if the homebuilders are interested in discussing this further, and she said they are.  Mr. Gaylord accepted that as a friendly amendment to his motion, and Mr. Odom agreed as second.  Mayor McFarlane called for the vote and the motion carried unanimously, 8-0.
Senior Planner Crane pointed out the agenda packets included the blackline changes made to the UDO by the City Council were in the agenda packets, as was the UDO adopting ordinance.  The adopting ordinance describes how the transition to the UDO will be made, with an ultimate effective date of September 1, 2013.
Ms. Baldwin asked Mr. Crane to review with the Council Section 15 of the adopting ordinance.  He explained it is geared toward rezoning.  City Council will be considering a text change at its regular meeting tomorrow that changes Part 10 of the existing City Code.  The time is approaching when staff would normally accept new rezoning applications for the July joint public hearing of the Council and Planning Commission (rezoning hearing).  Those cycles were removed from existing zoning code and replaced with language referring to the UDO.  This means petitioners no longer have to wait for a rezoning "window."  Beginning May 1, 2013, staff can accept new UDO rezoning petitions, meet with the applicant to talk about the implications of the new zoning districts, and start scheduling public meetings in front of the Planning Commission effective September 1, 2013.  This provides a way to address rezoning petitions during the transition period.  There is no differentiation between conditional and general use rezoning cases.

Mr. Crowder pointed out that mixed use districts are no longer required, so the City could end up with less mixed uses than what it has today.  He has great concern about that, and believes an incentive to push for a mix of uses is needed.  Mr. Crowder's proposed solution is that retail use should not be allowed unless it is a mixed use project.  Mr. Stephenson suggested an easier solution is to use the term "variable use district" instead of mixed use district.

Ms. Baldwin made a motion to add mixed use districts and incentives to the omnibus list.  The motion was seconded by Mayor McFarlane and carried unanimously, 8-0.
Mr. Odom said he still thinks there is a way to make changes to the UDO before it goes through a long text change procedure.  He suggested adding language to the ordinance stating that after Council receives the UDO as one printed document, Council has 30 days to make changes.  Deputy City Attorney Botvinick referred the Council to Section 18 on page 5 of the adopting ordinance and said language can be added to accommodate Mr. Odom's request.  He estimated the Council's 30 days for review would probably take place in month three of the transition period, which gives staff months four and five to get the document finalized and printed so when it is effective in six months, it will be one complete document.  Staff would meet with Council again in a work session and the changes made by month three will not have to go through the public hearing process.
Chief P&ED Officer Silver reminded Council that staff and the development community will need to be educated.  Staff's primary intent for the six-month transition period was to get the UDO in final form and have staff and the public trained.  Training is vitally critical and it would be hard to complete training in only two months.  He suggested the effective date of the UDO could be changed to October 1.  Ms. Baldwin pointed out that would delay new rezoning applications by another 30 days.  There are already five items on the omnibus list, and she does not think it would be a problem for Council to have all changes made by the third month.  Deputy City Attorney Botvinick stated in addition to the omnibus list, staff has many editorial changes to make.  The Council members have been dealing with the substance of the UDO because staff did not want to burden them with the editorial changes that will be brought to them later.
Ms. Baldwin said the UDO process has taken three years.  She asked staff today how many meetings there have been regarding the UDO, and Senior Planner Crane told her there have been 47 public meetings since February 21, 2012, excluding Committee meetings.  Ms. Baldwin made a motion to approve the UDO adopting ordinance.  She pointed out that adoption is the beginning of the UDO, not the end.  It will be a continuing process.  In addition to her motion to approve the adopting ordinance, she wants to add the Deputy City Attorney's suggestion that Council have a 30-day period to make changes after it receives the printed UDO, and that Council have another meeting at that time to discuss additional changes.  The motion was seconded by Mr. Gaylord.
Chief P&ED Officer Silver stated if September 1 is the effective date, they will do their best to educate staff as soon as possible and tell those being educated that there are likely to be changes.

Mr. Odom asked if townhouses are allowed in the R-6 zoning district.  Deputy City Attorney Botvinick replied they are not, but staff is changing the Table of Uses so existing townhouses are allowed and will be considered conforming.  New townhouses will not be allowed.

Mr. Botvinick referred the Council to page 3, Section 8 of the adopting ordinance and pointed out that only two overlay districts in the legacy districts are not being carried over from the existing code to the UDO:  Special Highway Overlay District–3 and Special Highway Overlay District-4.  He suggested making that clearer in Section 8.  Ms. Baldwin accepted that as a friendly amendment to her motion, and Mr. Gaylord accepted it for his second.  Mayor McFarlane called for the vote and the motion carried unanimously, 8-0.  See Ordinance 151 TC 357.
ADJOURNMENT 
There being no further business before the City Council, Mayor McFarlane announced the meeting adjourned at 6:37 p.m.

Leslie H. Eldredge

Deputy City Clerk

