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COUNCIL MINUTES
The City Council of the City of Raleigh met in a Unified Development Ordinance Work Session at 4:00 p.m. on Monday, January 7, 2013 in the City Council Chamber of the Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 West Hargett Street, Raleigh, North Carolina, with the following present:

Mayor Pro Tem Eugene Weeks
Mary-Ann Baldwin
Councilor Thomas G. Crowder

Councilor Bonner Gaylord

Councilor John Odom

Councilor Randall Stagner
Councilor Russ Stephenson
Mayor Pro Tem Weeks called the meeting to order at 4:05 p.m.  All Council members were present except Mayor McFarlane, who was absent and excused.
UNIFIED DEVELOPMENT ORDINANCE – REVIEW – DIRECTION GIVEN
The following Planning Staff Report was presented:

CITY COUNCIL WORKSHOP – 7 JANUARY 2013
UNIFIED DEVELOPMENT ORDINANCE
Staff will respond to any Council questions that have been submitted. The first section contains questions received. Staff provides the question posed, a response, and a recommendation, if appropriate.

The second section of this report provides an overview of Chapter 11 – Building and Housing Code and Chapter 12 – Definitions.  Staff will present these chapters at the January 7 work session.
A list of deferred items that will not be discussed at this meeting is included in section 3 of this report.


City Council Questions

Staff received the following questions during the week of December 10, 2012.

Deferred Items


These items will be discussed at the January 7 City Council work session.


1.
Tree Conservation

The UDO The UDO retains the requirement that sites larger than two acres in size preserve 10% open space as a tree conservation area.  Tree conservation areas are based on a priority ranking system in two basic tiers: primary and secondary. Primary areas are deemed the most ecologically important and include SHOD-1 and SHOD-2 areas, Conservation Management districts, watercourse buffers, Neuse Riparian buffers and areas of steep slopes.  Secondary areas include land adjacent to thoroughfares and areas with large critical root zones. 

The UDO was drafted with language that would permit an exchange of tree conservation areas.  The draft language was similar to language in the existing zoning code: alternates could be considered, provided that the alternate location was deemed equal or better than the standard.  This language is problematic, as there are no objective standards to quantify equal or better.  Currently, applicants that request alternate tree conservation locations have no certainty of an approvable proposal, as the standards are based on subjectivity. 

During the Planning Commission review, there was discussion about quantifying these standards and creating objective standards that could be approved administratively for tree conservation areas.  The administrative alternate process provides the framework for these administrative approvals.  The Planning Commission recommends alterations to alternate tree conservation areas, based on the administrative alternate procedure.  As proposed, there would be six different avenues for alternate tree conservation locations, based on the context of the property.  To qualify for an alternative location, general requirements must be met.  These requirements include an equal exchange of area, minimum dimensional standards, the presence of native trees in the alternate location, and documentation submitted by a forestry professional. 

If these general requirements are met, one of the six methods to relocate tree conservation areas may be utilized.  These methods include increasing the size of the tree conservation area by 30%, adding to an existing Neuse Riparian zone 2 buffer, locating adjacent to another recorded tree conservation area, relocating to save a fully stocked stand of trees, and relocating to preserve a healthier stand of trees.  The applicant would choose which method to pursue. 

The following questions were raised regarding the tree conservation section.  Staff has provided a response to each of the questions.  It is important to remember that the alternate method and fee in lieu allowance exist in the current code.  The language in the UDO attempts to clarify these regulations. 

Comment:  Section 9.1.4.B – Tree Conservation Allocation Areas


If the minimum requirement is 4,000 sq. ft., can you count adjacent tree save area if it is a conservation buffer, Neuse stream buffer, etc.?


Response:  This standard is related to the secondary tree conservation areas. There is a requirement that these secondary areas be at least 4,000 square feet in size and measure at least 32 feet in all directions.  Adjacent tree save areas that are classified as secondary can be considered; however, Neuse riparian buffers are considered as primary conservation areas, and therefore cannot be considered secondary areas. 

Comment:  Section 9.1.4.E.1 - Tree Cover Required

Paragraph 1 says basal area of 30 sq. ft. per acre.  Paragraph 2 says basal area of 50 sq. ft. per acre.  I think it is a typo.

Response:  Staff concurs.  This section was amended by during Planning Commission review.  There was discussion regarding the minimum amount of basal area for tree conservation areas.  One section was amended to reflect 30 square feet of basal area, while another was not amended.  This typographical error should be corrected. 

Recommendation:  Staff suggests that Section 9.1.4.E.2 on page 9-4 should be amended to read:

2. 
Any required protective yard for a SHOD 1 or SHOD-2 that does not contain a basal area of least 30 square feet 50 shall be planted in accordance with the overlay district landscaping standards, and portions of the protective yard cannot be established as a tree conservation area. 

Comment:  Section 9.1.5.E – Payment in Lieu

I have concerns about the application of this, particularly with regards to street frontage.  I also want to know if this can be applied downtown in the same way that we talked about using monies from multiple developments to develop pocket parks.

Response:  The UDO provides an allowance for payment in lieu of secondary tree conservation areas, provided no viable option for tree conservation exists. This allowance is contained in the current zoning code, although the framework and requirements for conditions of approval are fairly vague.  The UDO strengthens the requirements and identifies the situations where the request can be made. 

A payment in lieu can be requested in the event that topography creates an undue hardship.  Where topography creates a hardship, a retaining wall can be utilized to level the ground.  Three quotes from design firms must be submitted that provide detail of the engineering requirements of the retaining wall.  A fee in lieu cannot be considered if the primary objective is to simply maximize site development or visibility.  If the payment is acceptable, it is equal to 1.5 times the value of land; a 50% increase of the current requirement. 

Payments in lieu must be utilized in the general area of collection.  A payment in lieu collected in north Raleigh cannot be used to plant new trees in downtown. 
Comment:  Section 9.1.5.F – Tree Conservation Alternates

The City Council voted to have alternate findings be approved by the City Council.  That should remain.

Response:  This section would permit an administrative alternate for tree conservation areas.  The administrative alternate process is new in the UDO; although, tree conservation areas may be altered by staff if the alternative is deemed "equal or better" to the standard.  This ambiguous wording causes confusion and lacks certainty for the development community. 

The administrative alternate provides an opportunity to modify certain standards if the stated findings are met.  The objective of the administrative alternates is to provide this level of flexibility at the administrative level without the need for a quasi-judicial hearing.  If these requests are to be decided by the City Council, a quasi-judicial hearing would be required. 
Comment:  Section 9.1.5. – Tree Conservation Alternates 

All of these additional General Requirements – This opens the door to removing our required trees on thoroughfares.  This is a major concern I have heard voiced about this UDO.

Response:  The alternate would permit the opportunity to relocate tree conservation areas, provided the requirements are met.  The current code contains a provision that allows relocation of tree conservation areas, provided the relocated area is deemed "equal or better" than the standard.  This provides significant challenges to applicants and staff in quantifying what is equal or better.  The UDO establishes six options for relocation of tree conservation, which could be selected by the developer.  Some of the options are dependent upon site-specific conditions, such as the presence of an adjacent tree conservation area or Neuse Riparian areas. 
Comment:  Section 9.1.5 – Tree Conservation Alternates
1.h
Why is a forester the only one that can submit this report?  Can't it be an arborist?  A landscape architect?

2.d
Why are we using stocking charts for logging as a standard?

2.e
A rating scale for trees?  We are going to pick out trees for people?

Response:  There are six potential secondary tree conservation alternates for the applicant to choose.  Three of these six alternates require a higher level of analysis of the health of the tree stand.  A forester would be required to submit a report to staff if one of three alternates is proposed.  Each of these alternates contemplates technical analysis best suited to the forester's skill set.  An arborist or landscape architect can submit a request for the remainder of the alternates. 

The stocking chart is an industry standard for determining if a stand of trees is considered overcrowded, thereby compromising the health of the stand of trees. When these alternates were contemplated, staff conferred with the NC Division of Forest Resources, who recommended using the stocking chart as an indicator of health. 

A rating scale would be used to determine which species of tree is more valuable. The scale would be developed using the Southeast Tree Species Rating Guide, a publication of the Southern Chapter of the International Society of Arboriculture. This rating guide is an industry standard for determination of value to species in a particular region of the country.  

Comment:  Section 9.2.3.B.1.j – Watercourse Buffers 

I would like an explanation of the addition of "if there is no feasible alternate location."
Response:  This language was added during review of the Metro Park Overlay district.  The standards in the MPOD were altered to place a stronger focus on stormwater quality, rather than tree conservation.  Section 9.2.3 permits stormwater control facilities within watercourse buffers, provided certain standards are met.  The additional language in Section 9.2.3 as recommended by the Planning Commission is consistent with language in the current zoning code. It would provide an allowance for stormwater devices in buffer areas if no other viable option exists. 
Comment:  Are we addressing the issue of people subdividing their lot into two lots without having to address stormwater standards? (North Hills)

Response:  The current code has a stormwater exemption for one acre lots that subdivided into lots 1/2 acre and smaller.  This exemption is also contained within the UDO.
2.
Chapter 10 – Rezoning Process
Comment:  During the December 10 work session, staff was asked to explore the rezoning process used in the City of Charlotte. 
Response:  The UDO proposes alterations to the rezoning process and removes the preliminary site plan review process.  The current zoning code establishes submittal windows for all rezonings, with a joint public hearing with the Planning Commission and City Council occurring four times annually.  This joint public hearing is the first step in the public process. 

The preliminary site plan process has been removed in favor of increased standards for administrative approvals.  This change in procedure is necessary given the recent passage of Senate Bill 44, which requires a quasi-judicial hearing for all discretionary approvals.  This bill, approved in early 2010, required an alteration to the preliminary site plan approval process.  If one of the 22 conditions is met during site plan review, review by the Planning Commission is required.  The Planning Commission can approve the request with a right of appeal to any aggrieved party.  The appeal must be in the form of a quasi-judicial public hearing, a process that has been viewed as costly to the applicants and confusing to interested parties. 

A question was raised about the rezoning process in the City of Charlotte, which utilizes both general use rezoning and conditional use rezoning.  Approximately 80% of Charlotte's rezoning applications are conditional use requests.  Charlotte processes an average of 105 rezoning requests per year.  All conditional use requests must be accompanied by a site plan.  Components of the site plan include a boundary survey, graphic depiction of the site, location of stormwater facilities, landscaping, greenways, use areas, open space, wetlands, signage, dumpster location and traffic and parking circulation.  A tree survey and building elevations must also be submitted. 

The site plan is approved with the rezoning request.  This requires a high degree of certainty by the applicants at the entitlement phase.  Charlotte staff can administratively alter the approved site plans; however, the scope of amendment is limited and causes difficulty.  The limits of amendment are broadly defined, and staff experiences issues with interpretation that have become contentious. 

It is worth noting that the City of Charlotte does not have a true planned development district; a zoning district that typically involves more detailed information in exchange for certainty of development. 

As a point of comparison, the City of Durham was contacted regarding their rezoning process.  Durham does not utilize conditional use zoning districts. Certain zoning districts require the submittal of a development plan at the time of rezoning.  This development plan typically contains basic information, such as points of access and tree save areas.  The applicant can add more information to the development plan to strengthen the request. 

Raleigh's current zoning code prohibits the submittal of a site plan at the rezoning stage unless specific rezoning conditions represent the graphic depicted on the site plan.  Prior to 2009, a concept plan was permitted with the submittal of any rezoning case.  The concept plan acted as a "bubble diagram"; general building locations, landscape and parking areas and access points were shown.  Even with a basic level of detail, these concept plans were problematic to staff and applicants.  The level of administrative interpretation and modification was unclear to staff.  As a result, the zoning code was modified in 2010 to remove the allowance for a concept plan. 

The requirement for a site plan at the rezoning stage would provide more certainty regarding site layout; however, the focus of rezoning can be shifted from impacts, locational characteristics and consistency with the Comprehensive Plan to dumpster screening and landscaping species.  Additionally, amendments to approved site plans could be problematic.  At what level does a site plan amendment rise to a rezoning?  Applicants could find frustration when a rezoning is required to alter a seemingly minor detail on a site plan. 

3.
Community Gardens

Comment:  The topic of community gardens was referred to the Law and Public Safety Committee for further discussion.  The Committee met on December 11, 2012.  The Committee report was delivered to the City Council on January 2, 2013.  City Council accepted the Committee report; the UDO should be modified consistent with the approved action.

Response:  The City Council received comments from community gardens advocates who expressed a desire to liberalize the rules regarding community gardens.  The UDO provides an allowance for community gardens as a primary use in certain zoning districts.  The mixed use districts and certain special districts permit community gardens as a limited use.  A limited use denotes the presence of certain standards to be met.  A special use permit is required for a community garden in the R-2, R-4, R-6 and R-10 zoning districts. 

The Committee received comments from the public on the topic, and recommends that community gardens be considered a limited use in the R-10 zoning district. Staff also suggests clarifying the language regarding on-site sales of product in Section 6.6.1.B

Recommendation:  Section 6.1.4 on page 6-6 should be modified to show Community Garden as a limited use in the R-10 zoning district.  Additionally, Section 6.6.1.B.2.b on page 6-36 should be modified to read:

b. 
On-site sales may be permitted only in the mixed use districts and the Agriculture Productive district upon approval of a special use permit, following the procedures set forth in Sec. 10.2.9.  Sales shall be restricted to horticultural and agricultural products produced on the premises.
Chapter 11 Overview
Chapter 11 contains the housing and building code standards.  This chapter was not substantially changed from its current form.  The chapter includes all technical codes adopted by reference, the housing code, non-residential building and structure code and manufactured home regulations.  It also identifies the duties of the Department of Inspections, and contains examining boards, licensing procedures and enforcement provisions. 

The Planning Commission recommends one alteration to the chapter, which was identified during the review of Chapter 10.  The process for demolition by neglect in an Historic Overlay District was removed from Chapter 11 and placed in Chapter 10. 

Chapter 12 Overview

Chapter 12 contains defined terms in the UDO.  Many of the defined terms contained within the existing zoning code that are still applicable are contained within the UDO. New terms were defined as the UDO introduces additional vernacular not contained in the current zoning code.  The Planning Commission recommends the addition of 35 defined terms.
Deferred Items
The remaining list of deferred items will not be discussed at the January 7 work session.
1.
Section 1.5.3.B.6. Required Amenity

This issue was raised when discussing the recommendations of the Planning Commission.  Item 1.8 would add language to permit tree conservation area to be used in the 5% required amenity area for certain building types.  Questions were also raised regarding the usage of the open space – should some portion be active? What defines an amenity?  The urban design guidelines may contain insight.  This issue was raised during the discussion of townhomes, and the removal of minimum lot sizes.  The concern raised was that there would be no open space included in these developments.  
2.
Section 2.4.2 Backyard Cottages

The topic of backyard cottages was sent to the Comprehensive Planning Committee.

3.
Residential Density

Staff was asked to explain how the lack of maximum residential density in the mixed use districts given the current discussion regarding adequate facilities; specifically related to transportation.

4.
Resource Extraction
This item was discussed by the City Council on November 26.  Staff was directed to explore options for the resource extraction uses; specifically the districts in which this use category would be permitted.  Discussion involved the retention of a special use permit for new resource extraction facilities and options for existing facilities to maintain the status quo.
Senior Planner Crane reviewed with the Council the comments, responses and recommendations outlined above in staff report that relate to tree conservation, and offered a PowerPoint presentation that helped illustrate.
Tree Conservation

Required for lots greater than two acres

Must preserve 10% of site containing trees

Hierarchy of areas:  primary and secondary

Must progress through hierarchy

Primary Area Tree Conservation

Primary consists of


(
SHODs


(
Parkway frontage


(
CM zoning


(
MPOD protective yards


(
Tree protection in WPOD


(
Watercourse buffers


(
Champion trees


(
Neuse buffers (zone 2)


(
Steep slopes

Secondary Area Tree Conservation

Secondary consists of

●
Areas adjacent to thoroughfare

●
65-foot wide perimeter (where vacant property or no thoroughfare exists)

●
32-foot perimeter when adjoining vacant property
●
Critical root zone of trees greater than 10 dbh within 50 feet of thoroughfare or 65 feet from developed property
●
Critical root zone of trees greater than 10 dbh within 32 feet of vacant property
Applicant can choose one of six alternates:

●
Provide 1.3 times area

●
Add to existing zone 2 Neuse Riparian buffer area

●
Locate adjacent to existing tree conservation area

●
Relocate to preserve "fully stocked" stand of trees

●
Preserve dominant or co-dominant species

●
Relocate to preserve a healthier stand of trees

With regard to Section 9.1.5.F, Deputy City Attorney Ira Botvinick stated the current City Council authority for approving alternates is when it is reviewing site plans.  Whoever reviews a site plan has the authority to approve the alternate, whether City Council, Planning Commission or staff.  In the UDO, all approvals are made by staff, unless someone has appealed to the Board of Adjustment (BOA).
Mr. Crowder suggested that before the Council makes any final decisions regarding tree conservation, it would be good to include Mayor, as she had posed many of the tree conservation concerns.  He asked how staff had looked at tree conservation in comparison to the December 7, 2012 memorandum prepared by the Tree Vigilance Committee (TVC) that was descended from the former Tree Conservation Task Force (TCTF).  Senior Planner Crane stated staff had responded generally as to how the alternates would work.  The TVC does not think alternates should be permitted and commented that the UDO is too complex.  Mr. Crane said there is more text, more situations, and more alternates.  The existing ordinance is very unclear, so staff added extra language in attempt to clarify alternates and standardize ground rules.

Mr. Crowder asked if the certainty could be obtained without making the UDO so complex.  Senior Planner Crane responded that staff can remove any alternates that Council does not want, but they worked diligently to avoid creating a blanket standard that would not work for every development.  Ms. Baldwin commented that this is a complex issue.  Some areas of thoroughfares will contain trees not worth saving, but another location on the site may have great trees to save.  She confirmed with Senior Planner Crane that the current codes states a developer must save thoroughfare trees, but the goal of the UDO is to save the best trees, no matter where on a site they are located.  Deputy City Attorney Botvinick explained how the Planning Commission had arrived at this recommendation.  Chief Planning and Economic Development Officer Mitchell Silver said it is also Action EP 5.1 in the Comprehensive Plan:  "Tree and Landscape Ordinance Amendments – Amend existing regulations as needed to ensure that the urban forest is conserved during the development process, with priority given to preserving the most ecologically beneficial trees or grouping of trees.  Review the criteria for allowing alternates to improve the effectiveness of the ordinance."
Ms. Baldwin asked if a case could be made that a forester hired by an applicant might not represent the best interests of the City.  Deputy City Attorney Botvinick replied that could be said of any professional that is hired, such as a traffic engineer who performs a traffic impact analysis.  Submission by a professional does not guarantee approval; staff still must review and approve the proposal.  Professionals are certified by the state, and it is doubtful they would risk their certification by stating something that is untrue.  There are things that could be done to ensure an extra degree of objectivity, such as the applicant making a blind payment to the City and the City hiring the professional.  He reminded the Council that people often hire professionals who are working on other parts of the same project, and they may not want to hire a different engineer or forester or other professional.
Mr. Stagner confirmed that there is now an option in the UDO to remove all trees from thoroughfares.  The Deputy City Attorney added that the primary tree conservation areas must be maintained.  Mr. Crowder pointed out that most of the City's thoroughfares are NCDOT-maintained, and NCDOT does not allow planting between the curb and the street.  He envisions a public outcry if green thoroughfares and entrances into the City evaporate.  Mr. Botvinick replied that is why this is a middle ground.  Thoroughfare trees are the most visible trees but also the most endangered because of pollution.  The question was whether to provide some degree of flexibility in order to get something better. Under the UDO, an applicant has to provide more land area with trees (1.3 times greater).  Mr. Odom agreed with Mr. Crowder that if there is even a perception trees will be cleared, there will be a public outcry.  Development Services Manager Christine Darges said there will still be trees on streets, even NCDOT streets.  If they cannot be planted in the sight distance triangle on NCDOT streets, they will be planted behind the sidewalk.  Staff worked with DOT on appropriate language and it is in the code.
Mr. Gaylord stated the primary conservation area parkway frontage allows the City to map those areas Council believes should have primary tree conservation on the roadway.  If both the primary and secondary tree conservation areas have been exhausted, there should be a reasonable alternative available.  Progressive urbanization cannot be achieved without the ordinance as written.  Thoroughfares are fragile but have been built in a poor way throughout the City.  There have been major problems with the tree conservation ordinance as it has been applied on the ground.  These standards make a lot of sense and provide flexibility.  The Council will hear from the public if the new standards do not work.  Mr. Weeks agreed.  Ms. Baldwin said she likes the idea of greater flexibility, and it is not good to make a decision based on perception.  She asked staff to provide visuals that would help the Council understand what thoroughfares could look like under the existing and proposed regulations.  Mr. Gaylord suggested staff include visuals as part of the case studies.

Senior Planner Crane reviewed with the Council the comments, responses and recommendations outlined above in the staff report that relate to the rezoning process.  He explained how the new rezoning process has been simplified from the current rezoning process.
Mr. Crowder asked if the site plans required by Charlotte are diagrammatic.  Senior Planner Crane responded they are extremely specific, and Mr. Crowder requested samples of site plans from Charlotte.  He advocated for sketches, suggesting that they could answer a lot of questions up front.  Mr. Crowder said site plan sketches are highly informative tools, especially for conditional use cases; denote a lot of urban form issues to deal with; and explain certain site conditions better.  He said it would be interesting to know why the Charlotte City Council required site plans at the beginning of the zoning process.  Discussion ensued regarding the potential relevance and worth of requiring site plan sketches at the beginning of the zoning process.
BG DEPARTED THE MEETING AT 5:03 P.M.

Deputy Planning Director Ken Bowers stated if the Council allows sketches for site plans, Council will have to be careful in determining what authority staff has to approve deviations from those sketches.  In staff's experience, site plans that are developed early in the zoning process are always changed by the time the buildable project is reached, and the City would have to be able to accommodate that evolution.  Second, under the zoning process as proposed in the UDO, because the Planning Commission's deliberation occurs before the public hearing, if issues arise that cannot be dealt with in the context of a traditional rezoning with text-based conditions, there is the option of making that case a PDD and dealing with it through the PDD process.  The City has a couple thousand conditional use cases on the books.  Whatever Council does, it must be something that can be administered in such a way that a person with no knowledge of or involvement with the previous case can pull the file for that case and figure out what is approvable and what is not.

Chief P&ED Officer Silver stated staff would be uncomfortable moving forward with the Charlotte model.  Charlotte's code is over 20 years old (1992) and they have hired consultants to perform a diagnostic, which is the first step in amending or rewriting their land development code.  The diagnostic will be finished by summer.  Charlotte staff has been contacting Raleigh staff to talk about our process, so they are actively looking at us versus us looking at them, and he would not necessarily consider replicating the Charlotte model.
Discussion about site sketches versus text continued.  Mr. Stagner said he would like to see sketches at the beginning of the process, and would like to know the public benefit of the new process.  Deputy City Attorney Botvinick suggested the Council members provide staff with information about what they believe is missing from the new process.  Mr. Crowder said onerous processes have been tacked on to the zoning process over the decades, just like the City Code, to address problems that arose, and now the City is trying to clean all this up.  What is lacking is a design component, for example, how the City would prevent single family residences from being turned into apartments by adding units.
Chief P&ED Officer Silver said the intent of the zoning code is implementation of the Comprehensive Plan.  The Comprehensive Plan lays out the vision and values for the City and the UDO codes for them.  In the past there was a disconnect; now there is a connection between the plan and the code.  The code also inserts clear design elements that were not present before.  Remapping is just that; it is remapping the city that does not have design elements associated with it but for what is in the code.  The intent is right rules for right places.  The UDO includes many design features, such as stepbacks, buffers, height, etc. that the current code does not have.  The new rezoning process is more predictable and cleaner than in the past, which is a benefit to developers.
Senior Planner Crane explained in the current code, if a single family property is under one or two acres in size and the owner is adding units, turning the original single family use into a multifamily use, that is one of the 22 triggers for the discretionary review process.  In the UDO, if the owner of a single family homes wants to turn it into four units, the building becomes an apartment by definition, which requires a build-to; the building must be within 20 feet of the street.  A house is usually 30 or 40 feet from the street, so it could not be turned into an apartment.  Mr. Crowder pointed out the owner could build an addition to the front of the house to meet the build-to and therefore the problem is not eliminated.  Senior Planner Crane responded can correct the UDO to address that problem.  Mr. Crowder suggested the easy answer is to prohibit this practice.  Deputy City Attorney Botvinick said staff can look at the standards, look at bad examples of converted structures, and write legislation to address the issue.  For example, staff could add a requirement that the addition be of the same material as the existing structure.  Height and setbacks are already regulated, but a regulation could be added to create proportionality with depth.  Mr. Crowder reiterated that Council should prohibit additions to a single family structure to make apartments.  People should be required to tear down the existing structure and rebuild an entirely new apartment building on the site.  Senior Planner Crane said staff will prepare language for Council review.
Chairman Stephenson commented that he received three telephone calls from representatives of the TRG Group, asking that Chapter 10 be referred to the Comprehensive Planning Committee.  The organization is very concerned about process issues related to the UDO.  Ms. Baldwin stated she is totally against that suggestion; the TRG Group needs to prepare a list of specific items and forward it to the Council for discussion.  The consensus of the Council was that TRG Group should prepare a list of specific items and forward it to the Council and City staff.  Mr. Stagner asked if there was a flow chart.  Senior Planner Crane replied it was inadvertently omitted from the printing of the draft UDO, but it will go back in the document.  There will be a flow chart for each process in the UDO.  He can provide with Council with copies of what staff has prepared to date. 
Mr. Stephenson questioned the table on page 10-9 titled "Summary of Review Authority"; specifically, that the Appearance Commission is not involved in any development review and its sole review authority is for the Administrative Alternative process.  Senior Planner Crane told him that was true, but in comparing the table against the existing code, staff recommends that the Appearance Commission be reinserted in the Rezoning Map Amendment box.  Mr. Crowder said the Appearance Commission is a good group to identify things that improve the quality of life in the City.  He advocates that they get to review all rezoning cases.  Deputy Attorney City Botvinick explained that currently, site plans go to the Planning Commission, and the Appearance Commission members bring their comments to the Planning Commission.  The process now is to have the Planning Commission review and analyze rezonings, and the Appearance Commission can provide their comments to the Planning Commission.
Mr. Stephenson pointed out that site plan review will be completely an administrative review in the future, and the exception is a BOA appeal.  He asked who has standing to appeal to the BOA and under what conditions.  Senior Planner Crane replied the person would be appealing an administrative decision.  "Standing" is defined in the General Statutes and that question is best answered by the Deputy City Attorney.  Mr. Botvinick explained the courts have been lenient about what constitutes "standing."  The bigger question that staff spends a lot of time on is how a person will know what the staff decided.  Staff has created a system where notices are posted on the street to let people know what decisions have been made (which is currently done for site plans).  Notices will be provided to people before a decision is final to allow them time to review the case and decision, and appeal to the BOA if they disagree with staff interpretation or the decision.  On the other hand, the business community wants finality with a decision, so staff had to strike a balance of providing that and ensuring staff did not make a mistake in enforcing the law.  Council can see that in the Planning Commission recommendations in the UDO binder.
Chairman Stephen asked what kind of information will be required up front from applicants since the UDO moves and alters the current review processes.  Mr. Crowder added that the UDO does not seem to have the predictability Council thought it would.  Ms. Baldwin reminded him this is the beginning, not the end.  There will always be tweaking, even after application.  Mr. Crowder said he wants to make sure the tweaks and assurances from the past 20 years are not eliminated.

MR. ODOM DEPARTED THE MEETING AT 5:53 P.M.

Deputy Planning Director Bowers said the UDO underwent thorough review in the Planning Commission and at the Council table.  Staff would be happy to continue considering changes to standards if Council feels there is some aspect that is lacking.  Staff has not heard a definitive resolution from Council regarding amending zoning submittal requirements to include submittal of a sketch.  He noted in the current code, there is a decision point where the applicant has to decide to file for either a general use case or conditional use case.  In the UDO, an applicant can file a general use case and if the Planning Commission feels the proposal is insufficient, the applicant can turn the general use case into a conditional use case and add conditions.  If that is not sufficient, the applicant can turn it into a PDD.  Mr. Bowers said perhaps an interim step could be added between conditional use and PDD.

Ms. Baldwin asked if Council could vote on the rezoning process regulations next week, since the Mayor is absent and Mr. Odom and Mr. Gaylord had departed the meeting.  She would like to defer the stormwater issue at North Hills as well.

Mr. Crowder made a motion to treat subdivision of parcels in the same manner as tree conservation.  A property owner must provide stormwater retention on any parcel a half acre or larger and if the parcel is subdivided, all parcels have to meet this requirement.  There was no second to his motion.  Ms. Baldwin said she would rather have staff make a recommendation at the next work session.  Deputy City Attorney Botvinick suggested Council would not want staff to have to look at millions of small sites to determine their stormwater compliance.  If a half-acre lot is cut into two quarter-acres, the City wants those facilities to be shared.  At some point, the lots are so small, the cost of installing devices is not worth the cost.  The City has had many exemptions since 2001 and very few problems.  Mr. Botvinick thought the City had a patch to fix the occasional problem, i.e., if there is a history of stormwater problems in an area, staff would go back and determine whether that patch would apply or the City would require to go above and beyond stormwater requirements in the code.
Senior Planner Crane confirmed with the Council that as a result of today's discussion, staff will (1) work on site plan approval by City Council for adding on to existing structures and bring information to the Council; (2) continue discussion of tree conservation alternates and bring visuals to the Council; (3) provide a report and recommendations for stormwater exemptions; and (4) find out why Charlotte has a site plan level of detail for rezonings.
Senior Planner Crane noted the staff report included an informational item about community gardens and there is new language regarding sale of the product.  Mr. Crowder asked how the product is sold and if it is sold within the confines of mixed use district regulations.  Mr. Crane replied it is done by special use permit in any residential district and in mixed use districts, the person would merely comply with the standards of the code as outlined in Section 6.6.1 on page 6-36.  That section currently is for residential districts; staff will come back with language for mixed use districts.
Senior Planner Crane provided the following overview of Chapter 11 – Building and Housing Code:
Housing and Building Code standards

●
very little altered from current code

●
adopts all technical codes, housing code, non-residential building and structure code, manufactured homes code
●
identifies duties of Inspections Department

●
identifies examining boards and licensing procedures

●
Planning Commission recommends moving one section (demolition by neglect) to Chapter 10

Mr. Crane provided the following overview of Chapter 12 – Definitions, noting that not all definitions are contained in that chapter; some are scattered throughout the UDO.

Contains defined terms

●
many terms carried from existing zoning code

●
new terms added as needed

●
Planning Commission recommends adding terms

For definitions that are contained in other parts of the code, Mr. Crowder suggested the term be listed in Chapter 12 with a notation stating "See Section ___ for definition."
Mr. Weeks asked if staff was presenting the case studies next week.  Senior Planner Crane said they could, but may not have time to address all issues because they expect many questions from Chapters 10, 11 and 12.  They can provide the case studies to the Council members beforehand so Council can get their questions to staff.
Ms. Baldwin asked Mr. Stephenson when he expects to finish with the UDO topics that are in the Comprehensive Planning Committee.  Mr. Stephenson responded the only strictly UDO-related topic is backyard cottages.  That will probably be heard at the first Committee meeting in February, but may get pushed back by any zoning cases are referred to Committee.  The other UDO-related topic of adequate public facilities – multimodal level of service ties in with the traffic impact analysis of the Glenwood Avenue/Lead Mine Road intersection.  Ms. Baldwin asked about the affordable housing incentives, and Mr. Botvinick said that was part of the ULI study.  Deputy Planning Director Bowers said the report could come back to either the Committee or the full Council.  The ULI panel made two suggestions relevant to the UDO:  (1) a better definition of affordable housing in the UDO, and (2) a bonus provision for R-6 that would allow a developer of an inclusionary project to build townhouses and be allowed additional density.  The bonus provision for R-6 is a policy decision for the City Council to make.  The remainder of the report is how to incentive housing through monetary participation, tax increment financing, etc.  Staff has recommendations regarding backyard cottages based on the last couple of Committee meetings.  The Committee asked staff to make four modifications to UDO Section 8.2 – Adequate Public Facilities.  Staff is drafting language, but that issue does not have to be resolved prior to UDO adoption because staff recognizes there are some tweaks that need to be made.
Chairman Stephenson said the Committee has finished discussing utilities as part of the adequate public facilities item and is now discussing transportation relative to the same topic.  Transportation Manager Eric Lamb is bringing back additional case studies.

ADJOURNMENT 
There being no further business before the City Council, Mayor McFarlane announced the meeting adjourned at 6:14 p.m.

Leslie H. Eldredge

Deputy City Clerk

